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tTC rp. Good morning. 

THE c0U 

GOLDENBERG: Good morning. Judge. 

ME* 

«vT0N , PLAINTIFF’S WITNESS, PREVIOUSLY 

IRVING K 

CROSS EXAMINATION 

BY MR. GOOBER 

P 0 fess° r Kayton, ha3 it always been your view that the 

was capable of handling reissue protest pro- 
Patent Office «« r 

ceedings having the issues such as exist in this case and 

existed in the proceedings that were actually conducted? 

I’m sorry. Would you repeat that question. 

I'm sorry if I've made it too complicated. 

Have you always been of the view that the 

Patent Offi ce had the capabi iity to handle reissue protest 

proceedings having the issues that the past proceedings have 
had and 


A. 

ft 


lawsuit? 

A. 


havin ? the kinds of issues that have arisen in this 


V 


' ths y have always had the capability, but with the 

CaV ““l>.« t, 


. Ve indicated many times: Namely, that pr 

re *S 8 li*_ . _ 3 


Ss ^8 i ntended to 

deal 6r the rules, the amendments were 

ltl > tK, a oublications, 

fa, 


but %r. other than patents and printed publications , 


»Ct 


& , ' that 's what they did do 

% do 

" iia ve yo — - 

X ’ nrntest proceedings 

Bally in the reissue prote 


ctly that the 

». a 1 have your earlier testimony correc 

b, 


have 
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always & e 


eh 


i* 


1 ,ree» ent with your positions or positions you 


would be ta ' cepted as proper what they did in terms of the 


iK in« 


in 


this matter? 


ha ve 


t he 


reissue proceeding and its prosecution. 


1 would take it you took it as proper when 

£ 0 t &l 


handling 0 
0 There 

lawsuit against the Patent Office to prevent 

Bally trough 

office from dealing with a number of issues that 

the Patent 0 

, a/ a to be dealt with by the Patent Office. Is tha 
ultimately haa * 

correct? 

A. well, that's not what Bally did, but there was a law- 
suit and I testified in that lawsuit# 
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ied an affidavit on behalf of Bally In connec 


Q And y £ 




• suit, did you not? 


tion wit h ollection, but probably I did. 


A T V^£L V ® 

A i on it was a lawsuit seeking to enjoin the 

4 „ that l* wSUl 
q And 

* f patents from considering a number of the is- 

Conmissi° ner 

subsequently considered, were they not? 

sues that war 

, , .f i n the alternative, enjoined until it was 
A It was ren 

contested proceeding or rules established under 

made either 

, to be used by the examiner, that was Bally 

the Federal FUies 

v. Parker in the Northern District of Virginia, if I recol- 
lect . 

Q, And v/as it not urged by Bally in that lawsuit that 
patent examiners did not have the legal skills required to 
assess and weigh evidence which the protesters wanted them 
to consider? 

A tte position .. s that .os. Old not, but tone of then 

WGre iXjMs. 

Q N ow M 

3 Hum was not a lawyer? 


Q s ° he 
re <qui s i te 


' > be was not . 


included in the some who did not ha\ e 


le «u .tui. to accurately aaeeee evidence Isn't 

C ° rre ct? 

1 c »h't but the generic 


prop ° 8 Cr 8pe&k f ° r him - p - ci ^r.r-^ *>«*- 

a bi Xi 11 that those who were not lawy 
ty 


^id not. 
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in response to a question fro, Mr . Kat ,_ 
4 »P° n rending Mr. Hum’s deposition, you 

tifi ed 

h ave technical skills above the ordinary, i s 


you 


believe 


hi " 1 


to 


that corre ct ‘ 

A On p«P sr ’ 
q On P®P sr ‘ 

Now, ih spite of having those technical skills 
„ 4 -n't it true that neither in connection with the 

on paper, - 151 

prosecution of the original patent or in connection with the 
re-issue protest proceedings , that there were a numoer of 
technical errors in the Bally patent application, the result- 
ing Bally patent and indeed in the computer program that Mr. 
Hum never detected or commented about? 

No * not that I know of. But I would not be competent 
determine that in any event. 


ft 

" e tl, you 

and 

the te 

tlflM th ese 

Mr, 

eri ^sen 

A 

C <kr ecti 


Sen J is that correct? 


ft 


hav 


Dq * 


et _ i0 " h ‘»e in mind, sir, that bath of those geutlesen 


th ' '*<«»« a 

an 3 *. ° f n 


^ tha t the computer program listing 4j6 filei 


th 






c e in connec 


tlon with the original application 


K 0 ' iSSUe application is inoperative? 

* hot . ln the *nt. And 

to a person of ordinary skill 



1 


„ould fe no necessary co e m zance taken 
that is « hy thftt wore the case. But he might have. 

HU® ^ 

EXfimine stiin ony ls ’ or take U as sir, that 

Q ri ' heir 18 that within the four corners of the docu 
their test , . 


itself 


their ith^ut correction by the ordinary man skilled 

merit itself 

is inoperative • 

in the * 

as given . 

A I take 

,„u t sir. Is there any indication in the file of 
q, All right, w 

the origin 81 patent or the reissue protest proceedings that 
the examiner ever detected or commented upon that? 

A I know of none. 
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A. 


DO 


yO u 
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yes ' 

yes, 

yes. 


dO' 


The 


copy of the Patent available to 


reissue? 


you? 


sir- 


turn 


to Figure 5. 


would y° u 

yes. 

And 1 direct your attention to the bottom of the draw- 
ing where the switch matrix is shown and a certain number of 
diodes, 98, are shown. 

A. when you say the switch matrix, are you referring to 

those three columns of switches under the diodes 9 8? 

ft Yes, sir, I am. And as the general reference numeral, 
97. 


A. 

ft 


Yes ' I see it. 


NOW 


' 1 bel 


y°u said i t 

where 


Was 

are 

feet? 


ieve in response to a question from Mr. Katz 
common practice to not show 


every element 

there a string or a series of identical elements. 

IS that co rre 
*■ V 


It, 


the 


<U 






thi nk i said iterations. 

*°ns . 

helieve that 

Now, what reason do you have to hel 

— . « switch ir 


w, wnat - 

as each switch in 

such an iteration insofa 

i» 


* 

c<>l N , >re 


c 0n 


Ce rned? . . „ Q «. 

i. one of tn. 98 ' 

And here, of course. 
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itches . 


A. 
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what 


reason 


do 


you have to believe that it was intended 


by this dra 


associated V/1 

A. I don 


ying 


to indicate that there was a similar diode 


th e ach switch in that column? 


, t know that other than Dr. Schoeffler's testimony 

n-a reference to the broken lines, and if -- 
I was maXing 

Q. What broken lines, cir f were you making reference to? 

(Indicating.) 

A. Right, yes. 

& These broken lines? 

A. Yes , 

0- Well, there are no broken lines showing or suggesting 

to me that a diode is intended in each one of the switches in 

the first column of the matrix 97. 

A. Yes k 

' Dut Dr. Schoeffler testified that when he read the 

words i n Cf , n 

Section with the drawing, that's what he saw. Anc 

I have , 


Q. 

A. 


the c ase 


bas is for knowing otherwise 
^0 you 

recall what words — I'm sorry, forgive me. 

10 not technologically competent to judge whether that 


or 


not. 


hi * t e 


that. 


is 


^<3, 


B ut the combination of the, as I recollect 

and the drawings did 


8 ^o ny . . 

9 the verbal descripti- 


on 


Vt 


* a 1 did testify yesterday, 

'* « the combination of the drawings 


the entire disclosure 


and the 
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ti° n 


ft 


If M 13 lnCOrrect - “en it's incorrect. If 
ttien it's correct. 

he is c°rr eC 

what words of Dr. Schoeffler did you rely on to 


Well- 


come to the 


v iew that you have? 


A. well- l' 11 find 3 fGW ° Ver ni ^ ht ' if you like. 

QL you don't have them in mind now? 

A. I recollect he said that the combination of the verbal 

description in connection with the reference numeral 98 and 
the drawings gave him certain- understandings as to where 
diodes may or may not be . 

Whether he said that they were in columns or 
in rows or even three-dimens ional ly , I have no idea, but that 
was his discussion , combination. 

Whether he was right or wrong, I have no idea. 
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I un 


del * 3 


t* 


nd 


, * ir ’ th8t y ° U dls = la l" technical knoul ^ 


in this P ar 


prepared ° ver 


tied 


l»r f leldi bUt y ° U hav<! > I think you tMt 


patent applications over the years 


tied. 


zoo 

And would I be correct in thinking that most 
in the electrical, electronic art? 


<4 

A 

<4 

A 

4 


of them were 
A No, tut 

A fair number? 

A signific ant number have been. 

A significant number. 

And you worked at Bell Labs, did you not? 

Yes, thirty years ago. 

And would it be that you don't feel competent to look at 

this drawing and read the text of the patent on the basis of 

the technical knowledge that you do have, and come to a view 

about the matter yourself? 

A That’ 

s Precisely correct, I do not feel competent - to do 

that. 

^ Novi 

* burning Dr. S-hoef f ler f s testimony as you under- 
stand u . 

18 ^°ven to be wrong: wouldn't it be that here is 

an °ther t 

not „„ e ' hr,lcal «ror in the potent that the examiner did 
any time in the history of the prosecution of 


the 


3 et 

o^i 




n 


A 


det 


Sine 


If 


th 


1 Patent or the re-issue patent 


a t 


*et 


is 


it, 


in 


error 


. 4. 4+ he didn't 

and he didn't detect it. 


But the fact that he can 


lk about it doesn't 
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^didn't detect it, and the fact that he didn't 

tl,a ‘ „ proudly means that he understood it the 

talk about 1 . * 

testified. 

Dr. Echoeft 1 



cross 


^940 


Kay 1 


4-lbl 


that/ sir, do you? 
, * t 

i 


d0 p 

. t know that at all. i don ,. v 

so , 1 e 1 kn °” »"nhi„ g 

of the examiner ?_ 


s evei 


w , , 

t#e »!»<■ of the examiner other tha „ ss 

3 that was ^ r °rth 

4 in the p a P erS * 

is an equal possibility that it is a fo , , 

5 q. so it 19 ls a technical 

, e r „ r that tw “»” iDer neVer ^tected, is it not? 

, i I have «» ldaa one « the other what the probebili- 

8 tie. are. tto ie may be 90/10 one "ay or something else. I 

9 have no idea. r ' d have to speculate and I have no basis even 
io to speculate. 

,i ft Now, there is also testimony in this case that missing 
12 from the drawing altogether is another transistor - i' m 

rry iS 3 transi stor shown in the area of this decoder 61,1 
u it just doesn't appear. 

15 

Now, assume, sir, that my characterization of 

the testimony 

5 c °rrect. And assume also, and I think you 

17 can verify 

s yourself if you choose to do it, that the 

18 8Pecifi cat ion rpf 

ete rences such a transistor. 

20 f ai ^ Isn't this another error that the examiner 

6d to d ete 

21 A. ot during the prosecution? 

22 dia cl 0 . W ° Uld fa e the opposite of an error. If in fact he 


21 A. 


22 dia ci 0 

23 ft 

24 A. 


25 di8 °lo s 


Q| J tV ° U1 d be the opposite of an error. If in fact 
^ ‘‘ *» the written description, it is disclosed. 
S, “^'n't eppear in the drawing, though, 

S th >t is not an error. It is not an error to 

*%th< n of ordinary s* il2 in tl 

* n 9 so that a person 


Ka yton - cross 474 1. 

art tan V**** ^ ° bU ”‘-" *»« the whom 

tain, be di»= 106ed in thS draWi " 9S " the “ h ° la fi.. be 
disclosed i» the *P e<:i £ioati ° n ' Tha requirement is that the 
combination of the drawings, the specification and the claims 

as originally f iled tGach a person of ordinary skill in the 
art how to practice the invention. 

g. If the specification, however, referred to the drawing 
and said the transistor is shown in the drawing, but in fact 
the transistor is not, would that not be an error? 

A. Not in terms of whether it is an enabling disclosure. 

It would clearly be a ministerial error. 

0- I wasn't attempting to characterize the magnitude of 

ttl 0 

error, sir; I was simply attempting to have your agree- 

6nt ' which I think I now have, that that would be an-error. 

A. NO vn 

' Y u don't have my agreement. If a person of 
ordinary sk n , . 

in the art would understand how to make it, 

it is not an 

" error. it is not a substantive error. If you 

want to ch 

ara cteri ze that as an error, I cannot accept it on 
a 8 ubsta ni . 

“ tlv * basis. 

!c «<n' t t , 

tne examiner — 

in, ^ What if the entire drawing was so 

■‘■ n ac CUr 

th *t it bore no relationship to the written text! 

witness : yes . 

THe COURT: Everything was missing. 

T| * E WITNESS: Yes, your Honor. 
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art can 


iders 1 


5 ® n 't 4.U 

tne examiner — 
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Ka yton - cross 

COD**’ or “hat “a, there alien t0 ^ 


Would that be an error? 

THE WITNESS : No, if the verbal description were 
An d, y° ur Honor ' yesterday I pointed 


out 


THE COURT: What is the purpose for having the 
drawing in the patent? 

THE WITNESS: To help understand the invention. 
THE COURT: And if it doesn't help, that's not an 


error? 


If a person is enabled by the enti 
it was all fouled 


THE WITNESS: Not from a substantive point of view. 

re combination, now, because 
up, a person of ordinary skill in the art 

ouldn t understand how to make and practice the invention, 

that would h<a ^ 

u De an error. 

COURT: What if the drawing were correct but 

Were all fouled up? 

THE WITNESS: The same thing. It would be perfectly 

°*ay if the « , 1 

that the drawing was right would be under- 
stood 1 


fc he text 


b V a 


Pers °n of ordinary skill in the art to be the 


ry 

COnt roli 

ls closure. If the — 


T8E COURT: HOW would he that deternination, 

tic, „ IHE witness : If he could not -ate that detenaina- 


C OUl d 

Petfe 


the 


Wh oie 


th 


c tl, 


thing would be totally defactive. If ha 

at ^ • fhe Whole thing would be 

t determination, the 


ok 


*y. 
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tion, but one of 
that is enou^' 


Kay ton 

And* y° ur Honor ' sometimes both the « 
ation are inadequate to describe the 
the claims as originally fii ed doeSi 
and has been held to be so again and 


'rawing 

inven- 

and 

again . 
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BY MB. COLDS" 8 * 80 ' 

, p r ofes£° r « t01 ” ^ “ the of the 

examiner » *-'* C “ 1P “° nCe **“ «d th. Buies 

the patent Office? 

of Practice tn 

5 

A That's correct. 

6 

q Now, suppose, sir, that this transistor of which I have 

7 

just been speaking was claimed by the patentee as part of 

8 

his invention. 

9 

A Yes. 

10 

Q Is there not an obligation to show that in the drawing? 

11 

A There is an obligation on the part of the examiner to 

12 

ask that the drawing in fact include it , but it is not, as 

13 

my basic text points out, an error. He cannot reject claims 

14 

for that reason. He can only object to them. And if he does 

15 

not catch that ministerial glitch, so to speak;, the patent 

16 

is absolutely valid as long as the specification includes it. 

17 

18 

19 

20 

21 

22 

Now, that's right in Chapter 2 of my booh. 

IHE COURT: You are saying that something is not an 

e "° r te =««= H doesn’t ma.ce t». patent invalid. Are those 
two thl* 

un Ss i d 0 n 4 .. + of invalidity and the 

iae ntical, the concept ol invBi * 

COn cept Qe 

e rror ? 

23 

24 

25 

THE UTm enbstantive and ministerial, 

ye t WITNESS: To me, subo 

' If , . t P r is 1 protlsn. I PO”' 0 

that A e is some minister* j 

^ Blrn i in the art can 

, rr o r T ordinary skill in 

t&ito , * If a person 0i 

hls a na t i£ not in error. 

3 u se it, the patent 
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taken care 0 ’ 

of correcti° n 


The re are many ministerial things that can be 
eve n after the patent issues, by a certificati 


Thos 


e are not errors in the sense that — 


COURT : You don't even admit the possibility 


5 of such & 


thi n & 


as a non-meterial error? 


thE WITNESS 2 yes, i said ministerial errors. 

6 

■niqterial errors. They have no significance in 

7 Those are 
s the patent practice. 

ygg COURT: And they have no significance whatever 

9 

10 in terns of judging competence in the examiner or the kind of 

11 job he is doing? 

12 THE WITNESS: I think not. These are things that 

13 in complication systems, just like in proofreading a book, 

14 I proofread Kayton on Patents six times and another lawyer 

15 did, and I j ust found out yesterday that there are two lines 

16 missing f rom it> j dQn , t think ray competence as a professor 

17 of P^ent la, is affected by the feat that I missed that in 


fi ny way. 


proofr 


1 ca ught it 


T HE COURT: Do you think yon 
3er if you had not missed it- 
Tiis WITNESS: I would he » bl 


would not be a better 


better proofreader if 


yes % 


25 
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Well* i g i fc Y°ur competence as a pro- 


TflE 

fessor of P ate 
on trial whe n 


COURT 


nts 

yOU 


or 


your 


competence as a proofreader that is 


look at the P roofreadin 9 j° b that you did? 


tH e witness 
examiner's j ot># 


: a proofreader. But that's not the 


His job is to examine applications and de- 

fhpV meet the substantive requirements of the 
termine whether x 

the document is a valid legal document, 
statute so that me 

In the process, he's obligated to do the best 
he can to pick up any details to help make the thing more 

readable . 

BY MR. GOLDENBERG: 

Q. You speak of the examiner's requirement to see that the 

— the examiner's burden to see that the requirements of the 
statute are met. 

Doesn't he have an equal requirement to see 
that the provisions of the Rules of Practice are followed? 

A* That* a 

hat i just said. 

you just spoke of the statute. 


C.F.R. Se ctio 
of the i n 


N »w, doesn't Rule 83 — or, officially 37 
CU0n 1.83 say: "The drawing must show every feature 

Vei Ui ft „ _ 


25 


Ke U 


l0n specified in the claims"? 


if 


is . 


the 


vnur reading, ^ 

word "must" is there from y 


*t ig not a substantive re 


qui rement 


cross 4^4/ 

K ay ton ' 

bS tantive requirement? 

& it is not -live requirement. 

. s ut> st 

, ^ It is x, that something from the drawing is 

I rphfi 


not there 


discloses 


substantively if the specification 

is irrelevant 

fhe claims as originally filed disclose 

it, if 

And I say, Mr. Goldenberg, that to you with 


absolute cr»l««4«- There has never been a case that has 
found a patent failing because something claimed is not in the 
drawing if it is in the written specification. 
q. All right, sir, we have your views. I'd like to go 

on to another topic, Professor Kayton. 

Can you agree with me that throughout the 
prosecution of the original patent and the reissue protest 
proceedings that it really was Examiner Hum's position that 
there was something about just the idea of putting a - using 
a microprocessor control and multip iexing in a pinball game 

ntiti ed Nutting and Frederiksen to a patent? 


Would 


r ®peat the question? 
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to P 


er haps 
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f 6&d ) 


let me have the reporter read 
don’t understand it I'll recast it. 


I not agree, hut the opposite is the case. 


sir. y° u 


have Plaintiff's Exhibit 2 


$ Let me 
it back, a 

(Questi° n 
BY THE WITNESS: 

A Hot only d ° 

BY MR. gOLBENBESG: 

3 All right, 

available to you? 

A Yes. That’s the original -- 

Q Pile history of the original patent. 

A Right, yes. I have it. 

Q The page to which I would like to direct your atten- 
tion has Bates number 6l . 

MR. GOLDENBERG: And, your Honor, this is the fourt: 

page of an offi ce action, that is, in the action by Examiner 

Hu... -ate*, by him on December 15, 1975* 

BY THE WITNESS; 

A 1 ha v e Page 6l> 

BY MR. G0LDEn BE rg . 

that time in the application there were 

claims Pend in 

6,3 were there not, and -- 

A ProhfiM 4 

iroy y> b ecause in the middle it refers to cla 

?6, T here may have been more --well, I can tell 
le co v _ 

the action. 

° n Bates 57 it says: 


A 

20 thro 


from the „ 

c °v er 


"Cla ims 


1 through 26 are 






ton 


. cross 


294 9 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


presented 


t! SO 


ther e 


were 


26 at that time. 




No w. 


thftt 


w as 


the 


first action by Lxaminer Hum on the 


original apP llca 


tio«> 


VJ& s 


it not? 


A 


I can 


tell y° u 


in a moment 


jrrorn 


its location in the file it would be 


And 1 think it was ‘ 

X think it is* sir. 1 don't think I'm mis- 


Q All right, 

leading you on that, 
A Okay. 


Q Nov,, the Claims themselves appear on Bates numbers 46 
through 54 , and all I want to do there is to have your 
agreement that claims 1 and 12 are the independent claims. 
A Well, 1 and 12 are independent, but there are o^her 
independent claims . Claim 20 is independent. 

Q An right, sir. 

A And — Let's see -- Claim 20 is independent as well. 

Q x^use me while I turn to that . 

N °w, Claim 20 as an independent claim is a 
cte:i to pinball apparatus, is it not.'" 


claim a 
A I»U 


tak 


e a look and see. 


m. _ . to the combin-j 

Tne preamble to the claim rex 

at ion it* , , « _ 4 

.-based pinball 


' r 

the combination of a microprocessor. 

8S ” e 


Q 

pendent 


Yes , 


All 

n 6 ht 12 the other ir.de- 

1 s ir . Now, Claims 1 and 12, 
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ar e simply directed to game 


apparatus, are 
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they not? , The preamble talks about game 

It 

a r c an 1 

Wel1 * ay well be within the claims elements 

but th eJ,e 

apparatus, ln ball, and 1<m not competent to judge 

that restrict it 

, the case or not. 
whether that s 

£o let's go back to page 6l to which 

_ All ris nu • 

Q, I see. 

* a vour attention. 

I first directed your 

Now, what we are reading on page 6l are 
Examiner Hum’s statements to the applicants in this office 
action. Jsn*t that correct? 

A Yes . 

Q, On page 6l it reads as follows* and I read this as best 
I can. This looks to be about the fourth or fifth copy of 
something or other. 

"if applicant includes claims 1 and 12 limits 
tlons directed to a pinball machine and associated 
6lenien t S , e. g. player operated flipper means, bell 
means > Projector means" — and I think that word is 
correlated to claim structure and if tn “ 
efi nit e portions are clarified, then clai s 


a PPear 


*° be allowable. 


*e s 


^ Sn, t that what he said? 


„ cross 


29 L 


6 -lbl 


1 I & 


So if th0Y 


ciai* 


a pinball -- excuse me, let me with- 


tfie 

2 draw that for -laims would be allowable, claims 20, 

••Then 

3 ♦ 

. allowable if the indefinite portions 

4 26 »»“ ia ” 

clarified suggestions to obviate 

B sa ti9f aCt0rl Y 

112 first paragraph where he discussed 

6 35 U.S.C. 

7 on page 3 «" 

isn't the only reasonable conclusion you can 

8 

9 draw from that, that even at that stage of the proceedings, 

10 Examiner Hum was telling the applicant, "All you have to do 

11 is claim this in the pinball game and you may have a patent"? 


12 A. 


What is"this"? 


13 Q. What I just read to you, sir. 

14 A. The claims? Yes. what he was saying is the electronic 

15 combination of claims 1 and 2 in a pinball combination is 
i$ uno us and unexpected over any related art. 

17 & And there was ^ noise problems or hare- 


<16 unobvious and 


17 & 


18 ware or 

19 A- W 


ld the re was no discussion of noise problems or haro- 
Soft war e combinations or anything like that, was them 
* Sh °^ there be? There is no prior art that begins 


20 to compare tQ kil l in the 

• He is a person of ordma y 

2 , * pte >»«to ly _ __ ...miDizes that tha 


1 ' pres uaabl v . „nizes that that 

. . y knows the problems and recogn 

combination 

8 those problems • 


24 be an e*p 


would hardly 

If he were unable to do that, 

, the sophisticated 

T hose claims include all ° 


.. cross 
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Kay tC>n 

v about which this trial has qone on 
, c ircu ltr * 

structure and p i u s funct i on claims. He was 

, • c iudin^ me 

or days, m understanding what those means and 

hie o* u 

Peculiarly c a P a f 

r formed in the specification. 

those functions P 

. nne d to he Examiner Hum's position through 
ft And that continu - 

the reissue application, did it not? 

out the prosecution 

«. wh,t I .aid or **““ you said? 

Qt What I said, sir. 

A. No; to the contrary. What you said it not representa- 

tive of what those words mean . Those words mean something 
real. They are not just words in isolation. They are words 
in the context of that technology and in the specification 
and in the claims. 

q. And your position is that even though you are aware, as 

we all are, that Examiner Hum held the work of Atari not to 

be anticipatory because it was not reduced to practice and not 

a practical pinball 

* n * al1 machine? 

*■ r '“ 3 ° rr *< what w 

Ql That 


ras the question? 


is 


Vour 


this. Even 


Position, sir. I just want to be sure of 


th °Ugh 
ine*> 


at later staqes in the reissue applica- 

tion , Examj 


Hum 


said that in order to have a practical 


pinball m 

cure Btu V ° U must cure noise P roblemS and y ° U mUSt 

8v, itch 

A Weil Pr °blems. 


Know -- 


'* Vo u 


hav ® changed the question and now I don't 
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rry i ' 


to * 1 
X am 


^ cross 




confusing you. 


i • m so 


First y° u 


ta 


lKe d about El Toro and he held that El Toro 


nrior art because it didn't work. So that' 
. ._ n t a s P L 

was nonexistent 

Xt was nothing. If something doesn't 

the first response. 

,hina and it is not prior art. 
work, it is notnmy 

Why did he hold that it didn't work? 

vidence presented demonstrated that it 


Q. 

A. 

could no 


Because the e' 

t operate in a noisy environment and it had stuck 


switches . 

q. So therefore, the examiner's view was that in order to 

have a successful pinball machine, you must have means to 
take care of those problems, isn't that correct? 

A. That is correct. 

Q. And yet, he never required that the Bally applicants 

pu ose devices, those means in their claims, did he? 

xac tly the opposite. We have had three weeks of 

testimony demonstrating that precisely that is in the claims. 
That is exacti 

y w hat this trial has been up until now, a 

demonstration 

at that's the case. 

Now - that my be incorrect, or it may be 

cor rec *, b- . 

skill i ^ Lt is correct, then a person of ordinary 

skill ln 

u * Ct «d knowing how to te.d cl.i«=. aid ' 

1 #l >d . 


read 


aw it> 


6-2 


_ cross 


b9b4 


K ny ton 


1 Q Well, l et>S J 

2 You have Exhibit * " 

3 A YeSj but 1 b»ve 


JuS t Pi n dovm P C ° uple of specific details. 


avails bio to you? 

to get it. Are we through with this for 


4 now? 


5 Q, Yes, I think so. 


6 A Yes • 

7 Q, If you 


turn to tab B, Bates number 20 


8 A 1 have it. 

9 THE COURT: In this same exhibit, 2? 

10 MR. GOLDENBERG: No, your Honor, in Plaintiff's 

11 Exhibit 415, I’m sorry, and tab B and Bates number 20. 

12 BY MR. GOLDENBERG: 

^ i ^ le ^ ocunl ent in tab B, Professor Kayton, is the second 

acvion from the reissue application by Examiner Hun, is it 

15 not? 

16 A 1 Relieve so v 

so - Yes, it is. 

17 ^ Ancl that 

a ctio n he rejects all of the claims, does 

18 he not? 


19 A That is 


20 Q Now, a 


! cor r 

part 


ect , 


21 Bates 


numb 


er 16 


22 able ov 


er.. 


of that rejection which appears on page 
S a ^ejection of certain claims as unpatent- 


23 A i . 


24 Q X, 


25 A 




Lne at 20. Should I shift to 16 


c J. w ^ ~ 


29bb 


1 Q. Yes, I apC ' 


>gi ze ' 


Kc will get back to 20 in a moment. 
Bates number 16, bottom of the page. 


3 he rejects & nU 

4 view of MehnKe- 


At P aS6 Lne pa 

har of clai ms over a patent to Saxton in 


5 A 


Yes . 


he says this -- 


- rf a y U ^ 

6 Q Now, on page 

« T . + read? May I read that up — 

7 A May I just reaa . 

8 Q, I was going to read it, sir. 

9 a Are you going to read it aloud to me on page 16? 

10 Q Yes, sir. 

11 A Ch, okay. 

12 Q I am going to read it aloud to you on page 20, 

13 A Kay I read the part on page 16? 

14 Q. Oh, of course m. v , . 

u:se * lake your time. 

15 (Brief pause) 

16 THE WITNESS: Okay, I have read that. Thank you 

17 BY MR. G0U) EN 3 SKG; 


18 Q All : 

19 A Yes, 


r ight 


J s ^r. Can we now turn to page 20? 


20 Q In the 


m iddi 


e °t the page: 

' In accordance to the provisions of MP£P 

° ? Jj if the following suggested language is 
***** ^ line 5 of reissue application Claim 1, 


C ^ a ims refused under the c 


ombined teach- 


Of « 1H avoid the prior art 

^ a xton and Mehnke would a 




t oh 


. cross 


29 bb 


Yes . 




ins 


e rtei is Claim 1 , n ne 5 ^ after;" 


(ReadinS) 0 .-"said mass being a surface projectile- 
the P^ rase 


the 


game 


tile; i s 


surface f° r supporting the surface projec- 
r ecommended for insertion. 

"Notably such an amendment would be in keeping 
with the applicant's position set forth in papers 
numbers 31 and 32* 


31 and 42. 


K*y 


t ofi 


- c 


ross 


c isj / 


& 


I'm sorry» 




ad that. Thank you. 


fio^i 

that 


isn't Examiner Hum once again saying ^ 
. He re ' 3 ao 1 " 6 P rit>r art, but all you have 


the applicants 

oink * 11 game and you can have a patent as 
to do is claifl a ** 

. i1ar prior art is concerned? 
far as this particular 

nnlv act once again saying it; he never said 

A* He is not 

, l caving it here . 

it, and he's not say 

What he is saying here is f is that Saxton 
uses a microprocessor in a slot machine, that Mehnke is a 
simulated game device. None of those have the noise problems 
of a pinball machine. And to orient those things that way is 
meaningless . 

But if it is in a pinball environment, those 
limitations cure the pinball problem. 

And it's precisely that point that he's making 

That combinaion ak. • . . , , 

°bviates the noise problem in a pinball 

environment. 


When 


You combine structure from those other 

>rts, which, .. 

y ° Ur Honor, I read to you in my direct 

.estimony, 

iroblema „ '** these have nothing to do “ lth the 

,.hi„, it * gene, and therefore it i. not merely 

lituetlo 


iese 


it: the kind of 

a Same, it is in fact making 


h *t to 
c oia bi 1:0 


ll > 4 t 


lo hs 




operate in a noisy environ.ent, and 
co Pe with that noisy environmen 

issue of noise was already 


in the case. 


_ cross 




1 I introduced by 


2 I read to the , 

The El Tor ° waS talked about as a pinball, 

k because it was noisy. 

4 and it didn't w° rJt 

„ Kavton, where do you find in that office 

5 ft Professor 

. . ,, fl . nSS ion or any reference at all to noise orob- 

6 action any discussiu H 

7 lems or awareness that this was a consideration in the 

8 examiner's mind? 

9 A. Well, the protesters introduced the subject. 

10 ft In connection with this document, sir, where? 

11 A- In connection with El Toro, the pinball game. And 

12 noise is shown. 

13 He also did not tell us about Ohm's law. He 

14 also didn t tell us about any of the things that a person of 

15 ordinary skill .. , 

ln the art knows* There's no need to regurgi 

16 tate everything Vfill . 

r°u know about a problem. 

His job is to distinguish the claims over the 

is prior art 0t 

' the way a person of ordinary skill in the 

19 art does. 


the P 1 


jesters when they entered the 

.up Other day. 


case , as 


5 ft 


right un N ° iSe was in this case from the beginning 

right up to 

plaintiff.^ * raised both by the protesters and the 

location. i,,ln sna again and again, forty some different 


p r 0f( 


software 


Kay*-. . . r .i. u rn to the matter of 

Yt °n, i*d like to return 

th 6r . n . rt of the specification 

r °r not it is a P art 
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of the patent ^ 


it * ere# 


2 a John Doe. i . 

jy na^ e ln Chicago , and 


W 

si gnet' an electr ° 1 gamG desi gner. And for 
1 m a game desi 9 

, t hest about this patent- -in « • . 
o„o «, s „ or nt ln SUlt ' »" d 

I 50 over to tl» PUbUC Llbr * ry - “ hid » I can do, and 

get a copy of that pate 

Tell me where in that patent am I going to 
jfind any indication that somewhere in the files of the Patent 
Office there is a program listing? 

A. You won't find it anywhere in the printed patent. But 
your patent attorney will know it. 


-1LP 


■ i*os s 


How will ^ 
a _ . hp Kno wi 


ten * 1 


attorney Know it? 


2 V 6 l 


Because 


3 under conside 


ration 


before there was 


j£ that program listings during the period 

wer e P art of the file history at a time 
0 fficial policy. 


And everyone knows, including your technical 

5 

cannot understand an issued United States 

6 expert, that you c 

7 patent without e*»"in ln « «'' er y thin e in the fll « "rapper, as 
a clearly pointed out In Chapter 2 of my hook. 

There is no way to understand a United States 

3 

10 patent without going through the file wrapper. And that 
•u fact the world is charged with constructive knowledge about. 

12 Q How would my patent attorney, upon reading the patent, 

13 become aware that there is a program listing deposited sone- 

14 where in the Patent Office? 

15 A h ° patent attorney would read a patent in isolation of 

16 16 Wrap?er and expect to know anything much useful 

17 about it. 


<4 So 


19 the four 


and I can agree that there’s nothing within 


20 anybody ab 0ut u 

21 attorney y _ 


CWWrs « the patent doeumeht itself that advises 
b°ut . . 

’ a ma n skilled in the art, or a pa an 


22 Arlington^ 

23 thing to c 

24 A X . 


ei>e is somewhere in Washington, 


D.C. or 


Lr glni 




a > how, a program listing that has some- 


that 


patent . 


25 <4 


S6 ia that. 


furth 


that the program 


er agree 


listing 


cross 


2% 


reference into the text of the patent, 


d by v uae paten., 

is not mcorpor*^ ^ because that .as the practice, that 

* I don't « ce t ed by reference by the practice of 


: ept 

nnorpo^ 


in fact it was 1 

t that tine. 

the Patent Offi ce 

Every one was charged with knowing that a com- 
, na tent niS ht we -^ have within the file wrapper 

puter-reiatea P a ^ Ci ^ 

the program listing* 

^ Where is the text, sir, in the patent that incorporates 
this program listing by reierence? 

A 1 expressly said it was a matter of practice. There 
are no words. 

THE COURT: I’m looking for a reference in the 
patent to the program. We've been over that before, but I 

don't remember where it was. 

THE WITNESS : Well, your Honor, "programming means" 
in the cl&ime 

pres sly does so. 

LY “GH: It's at column 3 , your Honor, at about 

line 25. ^ 

refers to the conventional software control of 

the game re<?n~ 

9s P°ns e% 

your ait “ ESS; H the question .ere addressed to ce. 


means 




a 

U1{1 f ocus on the claims, the 'programming 


listing Rn(J 6n a hsolute guarantee that there is a pro u r 

lt K 

° e looked to. 


means 


• the, 4 "*“se if the cl .l„ calls for procr.auin,; 
« ordinary ..111 1» «• “** 


ordinary s 


„en ds 


* o s s 


program . 




deP e 

i that the ciai m . 1 what I was inau 1 -ri nrr 

rl . Wei 1 ? ■' squiring about was a 


the col« i: 

program. 1 reca11 there having been a 

nrograra in express terms, and I take it 

the V 1 


3 description 


4 description of 

5 that the la ngu&£ e 


referred to by Mr. Lynch is what I had in 


6 mind . 


8 get it. 


WITNESS: Where is that, your Honor? I didn't 


9 THE COUHT: Column 3, lines 24 and 25. 

10 THE WITNESS: Yes. This simply, of course, your 

11 Honor, talks that the programming may be done in conventional 

12 ways, which is something that's obvious. 

13 Anyone who knows how to program can program 

14 a program if told what the program has to do. 

15 BY MR. G0LDEN3ERG: 

xr °fl that, sir, and apart from your reference to 

17 the word "nrrw » . 

P ° gram " in the patent claims, that's all there is, 
is isn't there? 

19 ^ Program 

M “ ng " e »»s In the patent claims it >11 that's 

ii the claJ c 7 aUSe 88 * matter of absolute requirement if 

22 116:3 for it there's got to be support for it. 

23 and r e i ect ^ EjCft!! Hner Hum thought the program v>a..n 

24 port for , he c iaira because he thought there ^ as n ° sup 


Je ct e(j 


24 port for 


Is e lenient. 1 propose Ion. • '’ r6 °- 
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24 



2%3 


titioner seeihS ^ 


knows there 
it where in 


must 



fact 

And 


is, 
if he 


th at calls for Programming means 
ogranj and he would indeed look f£> 
jj! the file wrapper, 
saw the prosecution dates and he 


r 


+ he practice of patent law at that time, he 
was involved i n t 

. there would be an overwhelming likelihood 
would know that the* 

that the program listing would be there, because he knew 
that examiners at that time, and the printer in the Patent 
Office at that time, sometimes did not print it as part of 
the printed patent. 
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Kay 


1 0 n 


„ ct° 


SS 


re " '' AA «>tence at 

i tb® 

(X NO., «»” of incorporation by re£erenoe7 

v? a 

were several practices There was no 
That’s precisely the point that I was 

official practice* 

not even a suggestion of one until 1977, 

making. There was 
0 All right/ 

the practice of 
mere allusion to the 
to achieve a device? 

Mr. Goldenberg, I said the claims required it. 

All right, sir. Now, doesn't the practice of incorpora- 
tion by reference require something more than the mere inclu- 
sion of the word “program” in the patent claim? 

if you incorporate by reference and are using that 

<3 e * you use words that say incorporate by reference. 

That was. follows , , 

an d the other procedure was followed a 

well, as outlie bv 

y Examiner Hum. 

But lt followed in the date of this patent, was 


° tMr i» txiatence at that 


time; namely# 


the P 


A. 


Exactly • 


The^ e 


ictice 


sir, wow, 


Now# didn t the practice and doesn't 

incorporation require something more than a 
ability to use conventional programming 


a 

it? 


s Peci fic 

" incorporate b rP ° rati °n ^ reference terms saymg, 

technique , 1# * was not used. A more powerful 

means. ^ ^ Ct# Via. The c i a im called for progr 
on wheth er th the whole validity of the patent 

® An<j i a programming means disci 
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the 


to* 1 


_ cross 

yG u are saying that if the 

tne Program- 

disci 0561 *' the Patent ipso f act0 


That ' 5 what Examiner Hum said 


and 


ming means was 

invalid? 

thE WITNESS 
that's correct, y° ur H ° n 

And that applicants acquiesced in that during 

. , , . ^ Thev said it is there, 

the prosecution. Tney 

BY MR. GOLDENBERG: 

0* Let's see if we can*t sum this part of it up. I think 

we do have an agreement that the only references to program 

in the patent were in the portion of the text pointed out by 

Mr. Lynch and your reference in the claims. 

^ ^ 9 no ' we a 9ree that Mr. Lynch's reference is 
simply a statement' \ 

J-n the patent that if you want to program 

something , there are nr. 

Programming techniques to program. 


A11 right. 
The clai ra 8 


ays — 


Excuse 


me 


it 

not? 

A. 

Ri ght.- 

o. 

Now ' th e 

pointed out 

A. 

That-. . 


That's a reference to programming r is 


othe r 


to 


■ 


thi 


re ference to program is the one that you 

cl aims. 


AU ticrK, * pr °9ram. 


l 9ht 


••it 


the program. 


° V ' c* , h , re is nothing 

n also agree that 


„ cros* 




1 in the text of 

2 been deposited 


that says a program listing has 


^ P patent Office. 

in the 


^ ft 


3 A* That's correc 

can we also agree that the practice 

4 ft All right, 8ir ‘ 

_ u wanted to incorporate something by 

5 at that time when y° u y y 

use specific words in the text of the patent 

6 reference was to u& 

7 to achieve that result. 

8 K incorporation by reference in Ipsissimis Verbis 

9 that’s correct. X am submitting that putting it in the claim 

10 is incorporating it by reference as well. 

11 THE COURT: Is there any case that so holds? 

12 THE WITNESS: Excuse me, your Honor, that so holds 


the WITNESS; Excuse me, you] 


13 what? 


THE COURT; Is there any case that so holds? 

Witness? Well, yes* your Honor, because if the 

16 claim doesn't . r . ^ 

finds no support, it is invalid. Therefore, 

17 you must look for ,, 

the supp 0rt . 

18 THE COUP* 

: °id you hear my question? 

19 Tut. 


23 stand the 

24 occurs to 


WlTNESs : Well, I thought X did, but I 

the 

Mr Mr ‘ Goldenber 9' 90 on to the next. 

TfJ I)Enb ERG; All right. 

E ^N Ess . reflection, I do under 

q Ue Your Honor, on reu- 

* tio h , rase then that 

me ' I ’d like to give you th 

9 i c 


s acceptable. 

c ° b rt. 

All right. 




2 %/ 


ESS 5 


w itn 


court* 

wIT NESS : 


It i* the Eltters °n V. Hogg 


case . 


•Mentioned that said 
the file, it is sUpP 


that 


Emerson against Hogg? 

. yes. That s the case that Mr. Katz 
at if y° u claim something and it is in 


, or ted. That's the Supreme Court case 


of 1848. 


KAT2: Your Honor ' we are going to have a memo 

„ , • flnh*iect this afternoon, 

for you on this subject 

THE COURT: All right. 

MR. GOLDENBERG: Your Honor, in that connection, 

I would direct the Court to General Electric v. Brenner, 

Mr. Kayton had reference to it at some point earlier. It is 

407 F. 2d 1258. And I do have a copy here if the Court would 
receive it. 

(Brief pause<) 

MR ‘ KATZ: Excuse me, your Honor. While there is 
a lull, may j . 

broach the bench on a sidebar with 

Mr. Goldenberg? 


(Di s 


CUs 8ic 


the record at sidebar.) 


25 


-1LP 

ebar 




, r os s 


J tj I 


BY MR. GOBDERBEB g: 


2 ft Professor 


X be 


in response to a question from Mr. 

) 

lie ve y° u said that something would bi 


3 Lynch yesterday, ^ approprlately ^ 

4 part of a patent a PP 

ti on even if that thin S were not attached 

5 part of the appli ca 

oration signed by the inventor at the 

6 to the oath or dec 

. A ^ch a document . 

7 time he executed su 

If X have mis-stated what you have said — 

9 A No, I don 1 1 remember the precise language that was used. 

10 Q well, I recall a question, sir, about here f s an in- 

11 ventor executing a patent application and another document 

12 is in the same room, but not attached. 

13 A Oh, yes, okay, 

14 Q And you said that document could still nevertheless be 

“ cons ldered pert „ th , patont appllcsti o„. 

'« * 0h ’ f0r That's what happens. The papers are in 

” the ° fflCe! the Mentor sees then,; he si S »s the iocnn.nt; 

18 then a hole i c . , . . 

rllle d through, a grommet put throug 

19 sometimes. a<5 . . 

« y . We to do at General Electric, or sometimes 


20 just Clip ped 

21 the attache 


22 Patent 


°ff i( 


ft You 


and sent tc the Patent 0 « 1 «. * 

• lf H u attaonei or in one envelope at the 

ll ® ee ts the requirement. 


24 A Y« Sj at General Electric? 

. flll it doesn 4 

25 matter. • ** in f ac t, I recall very ~ w 

Us ed . ,.ptor all the papers 


t0 hse a brass grommet after 


cross 


>67 


slg „od, »e drova a hole through 


I . , £0^ 

' kere C “ ,Plet ’ wast «ro»»at was put through and nonprossed 
2 the papers and a ^ t0 the Patent Office. 


3 and the whole thi n & 


4 Q This was 


after 


.ign»' fcure by the in ventor? 


„ a fter signature? 

5 A What was done « 

Hn « and drilling holes. 

6 Q This grommeting 

7 A Yes of course. All the papers were there in front of 


7 A Yes , of course. All “ were ™ ere in front of 

8 him. He saw them. All contemporaneous. He signed the 

9 paper and then it was secured. 

10 Q An right. Let me change the situation, and I think 

11 this really was Mr, Lynch*s question. These papers are not 

12 in the room. Is your answer still the same? 

13 ^ ^ w depends . If they were-- 

TKE COURT: Mr. Goldenberg, are you going to ask 

15 something new on 

°n this subject? Let's just not go ever the 

16 same question and * 

n swer that was given yesterday. 

• gc 1DEN3ERG: Yes, Judge, I do. 
is by MR. G0ld EN behG; 

19 Q Professr,. 


2° the Rules 0 f 

21 tion pa PerSt 

22 A % «ul es 

23 '’Reserved'’ 


eSSOr 2 


direct your 


attention to Rule -J1 of 


^ Ce j which deals with sigaa “ Ui e 


:-e on applica- 


r ?ra 

"Reserved" ac tice doesn't have a 

1 So > 

<4 Well Can 't __ 

Sn. 


„ , c-v it says: 
Rule • 


25 A 


1 h0 ve cited it to you as 


1.57' 


, p v 6XU CU w ~ v 

01 aens , ry in this book. 

ber S, there is no Rule jl 


01 


This is the curre^ 


bO° K; 


Well, I have h er 
show you that . 

A Okay . Yes . 

m has been in effect in the Patent Office 
Q Now, that rul 

it not? 

for some time, has 
A Yes. 

Q And it was in effect when the application for the 

original patent was signed, was it not? 

A Yes, because it says it was effective July, 1971. 

And it was in effect when the application for the re- 
issue patent was signed, was it not? 

A I believe so, but this is 1977, I don't know whether 

there is any change, but it looks like what; -- the rule that 
was in effect. 
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19 ^ 3 * There is no Rule 57 
ne role book for 1 977 and le( . oe 


25 
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tion be attached t0 


Kay 


. +• t^ at 


and 


r „le require that the oath o r decl 

refer to the specif ication and 


araH 


aims 


9 

to which it appl ieS ' 

A. I would just l lke 


t0 r ead it precisely — 


iracterization of it is not what it says. 


Q. Surely — 

A. Because your c ^ a 

Ql All right, sir* 

k "The appli cat ion must be signed by the appli- 

cant in person. The signature to the oath or 
declaration will be accepted as the signature to 
the application, provided the oath or declaration 
is attached to and refers to the specification and 
claims to which it applies.” 

Which means the Patent Office, when it re- 
ceives it, will 

CCe Pt it if it is attached. 
mean that it be a 


Q. 

ture? 


zt doesn't .. . . lt tached at time of signa- 


Not o 


done that 


nly doe sn't it 


wa y as 


lo 


mean it, I virtually never had it 


ng 


as all the documents where there. 


uv V 

the papers ; th 6 ltlVentor sees them; he readS lt " 

e y're end them to 


. i cpnd them to 

the Patent 0f ' 1,3 ° ut ? you secure them 


re x 
L ce. 

1 


questioning . 4 lmost incredulous at thi 

0. Weix 


I 


5Ut P 


ri 




H „ n by some Of the 
People now and th 


„ ct° s: . 

rto° , re dir ect 


&Vc 


1 thin9S 1 d °* enBE hG: I haVe n ° fUrthe ' questions. 

2 MR. GOlV 

uedi* ect # 

3 THE COUR^ * e 

rot v^ zBGi 0h ' 1 111 sorr y* I have one more 

4 MR. GOhV» 

5 question. I apologi ze ‘ 

6 BY MR. GOLDENBERG: 

7 fl Did ! understand your testimony that in order to under 


7 fl Did ! understand your testimony that in order to under- 

8 stand a patent and what it really means, it is not only 

9 necessary to read the patent but you must also read the 

10 file history? 


11 A. 


Yes . 


MR. GOLDENBERG: I have no further questions. 
REDIRECT EXAMINATION 

BY MR. KATZ: 

0» Pro fessor t (axr*-*. 

yton, yesterday Mr. Lynch on his cross 

examination show^^ 

y° u a document which had a Bates No. 1574 

-- I believe vr»n 

r Hon °r was handed a copy in a set of docu- 
ments which was 

act ually one of applicant’s papers -- and it 

can be found i n 

Uint iff's Exhibit 413 at tab 21, Bates 731. 

Bally, i n ** he quoted a sentence to you, saying 

Paper 

' Sa id, and I quote: 

,, even thoug h the pro .tram luting 

t.J'" °* l l>e original appli« li<> ”' th<! s?e ° ltl 

o, ^ by it Self sufficiently define, the operatio 
* ° l8i »ed invention, tnerefore it 



, re< 


.rect 


\'iU 


Ka yt°“ 

.he program listing i s OT . , 
if the P y is or is not 


irre 


levan* 


li£ 1 cati° n - 


£ 'tllB 

d you answered. That's what it says." 

. Mr. Ly nch went on to ask the question: 

An« 11 

„ Bally 's position before the office was, it 

^levant whether the program listinq, 
was xrrej.^ 

Exhibit 4 36 1 was or was not part of the specifica- 
tion, correct? 

Your answer was: "No. That's what they said 

in that sentence." 

I'm reading from transcript page 2841 . 

Your answer went on: 

"Their position represented by many more 
papers and propositions was that it was always in 
itf it: is Part of the application, and it was part 

of th e specification. 

" Now ' you have referred to that sentence, and 
th4t 8e nte n c e says exactly what it says, and it 
° n ita face in that one sentence to be not 
»ith the many other statements that 

th ' ! ' - that i. Bally - ■” hi ‘ :h are “ “* 

C ° 0t '*ry.. 

S ““' It correct that that santanre, »h.n 

tn,. 1 ’ «» compatible with the »•»* 0t " et 

** fh fi contrary? 

made which are to 
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A. 


<n CO* te 

No. When * n 


jet 


it . g totally compatible and 


consistent. 


Q. 


Excuse me 


A. Well, I was 

0- What was the 




to say what the context was. 


context? 


K This statement by Bally’s attorneys was in response to 

U . T the protesters, 
an argument made hy r 

The argument made by the protesters, your 
Honor, appears in Plaintiff s Exhibit 414, volume 2, tab 29A, 
and it starts at Bates 395A, but specifically appears at 395E, 




2-iLP 


r0 direct 


29 /b 


E, right at the top, the 


2 ers say: 


Now, 


"next 


protest- 


at P a 


ge Bally asserts neither the 


Burnside patents show cyclic and 


as claimed in the present patent . " 


_ r Bun 1 ®* * * ^0 '^xj.q; ana 

4 Durant n 01 

sequential ® ultipleXlnS ±n &n electrom echanical 

6 pinball machine as claimed in the present patent." 

7 Then — 

8 Q Excuse me. I believe it says: "in the present in- 

9 vent ion" . 

io A i»m sorry, "in the present invention" . Excuse me, "as 
n claimed in the present invention". Of course. There was no 
12 patent. 


n c 


Then the protesters go on and say: 

Protesters question what cyclic and 

quential multiplexing means in light of the 

specification. That term does not appear in the 

£peci ficati 0n . And since the software is not 
pa r ^ 

0f specification, the software can be of 
no . ... 


hel P in 


mean; 


determining what cyclic and sequential 


responded ln h * ‘ lt: is precisely that to wnich 
said was T Pap er that Mr. Lynch quoted. And wh 

“u now r 

ff w repeat again: 

ic a part c 

th e n th ° u £h the program listing 

ration hy 

“*» application. t» sP“=>- lC 


a Pplication, 


- re 


dire' 


^9/6 


j - 1 v defines the onem+i^. 
ffic i entiy Peration of the 

itself sU „ 

, ln ,«r.‘ lon - 

claimed l n 

But what he was referring to wa s the cyclic 
«ns that was discussed and to which he was 

and sequential mean 
responding. He said* 

"Therefore, if is irrelevant if the program 
listing is or is not part of the specification* " 

In short, he was saying the cyclic and sequen- 
tial means is disclosed physically outside of the program and in 
the verbal description. 

ft Can you point out where that is? 

A res. And if the Court would look at the reissue patent- 

ft ..hich is Plaintiff* s Exhibit 3, your Honor. 

Column 9, lines 3b to about 44 or 45. 

The patent expressly says . 

The interfacing between the microprocessor 

d ga:r ‘ e apparatus in the illustrated embodiment 
Of 


the Resent invention includes a suitable de- 
cod0 j* c ■* 

15 — whi.v, -t „ „ w.r^ware device shown i 


COQ0j» r . | 

th 5 -- Which is a hardware device shown in 

ar *«» 6s .. » to aevelop the neceee.ry 

o ia. i 

, " 3 '•PMltlve activation of the multiplexing 

1 i \ . _ + r-> 


C *<U t 


active 

”' S - which are aleo aho«n In the 

h h , 0 nrocos s ing 

an d sequentially within 

1 t hen nv . "the activation of 

goes on to s&y* 
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roller," et cetera. 

a second c° n 

over, » ere " 6 ‘° Ur " '«“■”> 3 o. 

Moreover 

, 6 through 41, it says: 

that patent, at li neS 

"More particularly, in accordance with a par 

ti-uiar constructional novel feature" -- and the 
next word should he embodiment -- "of the present 
invention a multiplexing circuit is driven from a 
random access memory to sequentially activate a 
plurality of multiplexed input lines on a con- 
tinuous basis, cyclic basis." 

Thus, the reference of Mr. Katz was, the 

program is not needed to support cyclic and sequential be- 
cause there Is a disclosure in the specification of that 
mechanism. 


An d, therefore, the statement has nothing to 

with whether th a . 

e Program is in or out or is needed or is 


ot needed. 

THE COURT; 


MR * LYNCH: 


Lynch. 


3ve to string 
Lous ly he ha . 


the 


If it please the Court, your Honor, 1 
a nswer . The wit ness has Indicated pre- 


as no 

lllng us C0 ^tence in technology; here he ves 

wr *er e 


thf 


tail i n c rrlu lt iplexing means was supper 

Spe °lfi 

CfT Cat ions. 

Motion denied. 
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OY MR. KATZ: 


Having explained the correct si gnlfi _ 

Q Professor T h . 

re that Mr. nynch quoted to you yesterday 

cance of the sentenc 

there anything at all in the 
out of context, I s t 

Vx • 7 + Vl rt 11-tr n J 


than 


record stat- 

our or context, ' 

intiff or Qxara iner other 

ed by either the P lain 

ls part of the patent and that the claims 

chat the program is r 

rely on the program as well as the other disclosures? 

A There is nothing disclosed that I arn aware of in the 
time t hat I have been involved or the readings that I have 
done inconsistent with the program being part of the patent 
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ton 


- re 


direct 


Kay 


0 Now, professo* 

transcript, this i® ^ 6 


the original page 




this morning. I have a 
I believe, is 2854 


on, V* like to »».r you t0 the 

rday . s transcript, p age Jel2< ^ 

r, 1)0t 1 “ ndersta "'J it w as changed 

correction , The actual p age number 


So the original copies that were 


delivered yesterday had page 2812 and it was corrected this 


morning as 2854. 

. Katz, I am sorry* I didn't bring that transcript 


Mr, 


with me. 
ft Okay. 

A. I'm sorry, 

ft I will read it. 

A. I thought I did, but I didn't. 

0 Referring to that page, Mr. Lynch was reading from a 

paper, one of the armi • 

PPlicants* papers in PX-413, at page 316, 

and he said: 


a *d he 


Th 


you may recall 

' to 


which the 


a PP!i 


"If n 

We go down to the paragraphs stated,” 
^ u °ted, "the examiner queried 
636 are questions that the examiner posed, 
e a PPlicants , and this is the paper in 


th 


the examiner 


W ® 8 answering those questions raised by 
Mr 


Lync h said: 


’Th 


p rob ex »miner queried whe 


ther there were 


^11 


the 


...arilv skilled 
Countered by those ordi 

, k*» 11 art* an< * 

* Ce projectile or P in 


2 


^ r edi 


rect 


2981) 


whether 


they 


nere long-standing or insurTO 


untable, 


MV e rM»l« d U " dUe °r erperi.enta- 


correct? 


i a na v *• — u 

or would 

tie. to 

„ow, «• S!,id: in res P 0 »ee to 

that, what specific problems did Bally outline?" 

And yo u said: 

«I suppose the noise problems, because it 
refers to the Atari and Ramtek activities which 
failed because of noise problems." 

Mr. Lynch then said; "Speci f ically what 
problems are mentioned there?” 

And you answered; "They said that there 
were such problems and that they couldn't be 
cured by experts such as Atari and Ramtek, they 

t outline specific ones." 

And Joh « Lynch said: 

" Fine - Are you satisfied they didn't outline 
y 8 Pec 1 f ic problems ±n reS ponse to that query?" 

And your answer was: "That is what I said." 

Wa# th * Statement you made. Professor Kayton, 


: *Uy 


inco 


^rect. 


»ca u ,. 


a chance to 


a fet 


< r didn't have 

iirie s further down, which 

_ r tab 12 at 

1>1 aintiff's Exhibit * 13 u 


12 

13 
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15 

16 

17 
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Kay 


ton 


. re 


di** e 


c 


e th e foll° win 9 statement: 

Bates 397, Mr. Katz . 

the record is replete wi fh 
,. Fu rther. tlie wit * examples 

_ faced by Atari as wpii - « 

of th . 611 * S Ra » tek 

ond by - «»- estabU3hed Pi " baU 
Gottlieb »" a » illiamS in de,i 9 ni ”9 * Practical, 
jolid state pinball machine. See for example 

of applicants' response to the 
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10 Ql 

11 A. 


, g 70 through 96 


s< 

pagei 

first office action which covers these problems in 
some detail." 

ading from page Bates 317? 


And you are re 
317. 


ft 


Was that continuing in the same paragraph that you were 
reading from? 

The very game paragraph that I was reading from. 

Now f it is the case that were one, as I did 

last night, to ref^ , , 

t0 that text that Mr. Katz says deals 

with the problems in „ 

e taii, which appears in this same 

volume. Exhibit 41, 

QO _ ' at fi ates page ~ at tab 3, Bates pages 

92 through 120 

' y ° U Wo «ld find a list of, and I did, of 
approximately a d nsl ' 

problems that th ” SSparate independent indications 
thus, by incor ^ aPPIi cants submitted to the examiner. And 


fpo ^ 


problems 




• n b V re ferenoe in that ,t.t.~»t. the 

li.t thoa e , by re f ere nce , end I .«> - ba ^ “ 


on 
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O-i-ILP 

hose. 


Would you pl ea ‘ 
A All right . ^ 


tion about the stated 
iner by Mr. Katz. 


jwer Mr. Lynch * s question now 

tn en to answer Mr. Lynch , s qugs 

of Problems presented to the exam- 


we start at Bates Number 95 and Plaintiffs 
Exhibit bl3. That's under tab .5. tab 5 and then Bates 95. 
The first full paragraph talks about Mr. Edwall who did 
work for Gottlieb in trying to build a solid state pinball. 
In the middle of the paragraph, after footnote 216 is listed, 


i t says : 


Edwall testified that they were aware of 
particular characteristics of the pinball environ- 
ment not normally encountered in general applica- 
tions of these types of circuit devices, primarily 
the energizing of solenoids and high current 
PUlSes whi °h they drew, and they were afraid of 
' ion between high power current lines and 
SenSUiVe s *itch or signal lines. Also, they were 

C 0 gw 

ed a bout size of transformers and their 

fie ld 3 . 

„ ' " that's electromagnetic fiel s, 

Pl>0 ^ih* ... 


® n °ise indue tence . ,r 

this Is all ,. r|| 9 ” Page Bates 98, continuing on «lt». 

Poo Oott lleb f “ f 0 ottUe6 „ or all sort by «"» U a,U1 

4t th e + n A Mr. Katz said! 

to P about line 6, 

" 0r >e _ r.he national 


0f the problems with the 
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, tBe »°I al F1UHh Plnba11 »ac hl 

versi° n 0 „ 

. le ldi n g “ 

■ded 


ne was that 


it nee ' 


the court 


. wh at page? 


MR. KATZ 


. Excuse me, Professor Kayton. 

reading from page 98. 


He is 

THE WITNESS: 98, 1 ' m sorry, your Honor. Sixth 
line from the top. 

BY THE WITNESS: 

A (Continuing) Mr, Katz characterizes Mr. Edwall's 

testimony, which is listed as footnote Edwall deposition-- 
that's Mr. Neyens* deposition 2^55-A, 

"One of the problems with the national ver- 
sion of the Royal Plush pinball machine was that 
made a shielding all over the game." 

Then farther down in the last paragraph: 

Duri »S the early evaluation of the proposed 
t i 0 no. 1 

an d Rockwell systems in June of r 76, Rock 

we 1 ^ 

^ ec ted -- Gottlieb rejected the initial 
Rockwell o 

ap Proach because they felt that the pro- 

Posea o* 

Sener *l purpose keyboard display GPKD sys- 
ern > aitK 

like ° U£h Sultable for a calculator and the 


a minute 


not applicable to a pinball play field." 
Th 

e b on -*.» . Excuse me Just 

whii e j hhe very next page 


t&k 


Oh 


th, 


a drink, Mr. Katz. 
Ver y next page, 99» 


the 


first full 
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_ redirect 




paragraph, it says: 


"This 


turned out to be the case, that the 

control system for general purpose 


microprocessor 

displays would not work in the pinball 


keyboard 


This resulted, apparently^ because of 


machine 

the s o-called two-key rollover and switch bounce 
features of such a GPXD system.- 

Further, on the next page, where we have 
dialogue, where Mr. Harmer, someone that the protesters used 
as an expert at one time for submitting an affidavit to the 
Patent Office, Mr. Harmer * s deposition taken by Mr. Katz, 

I am now on Bates 100, the second question by Mr. Katz: 

"Q You mean the requirement to have any or 

all of the playfield switches activated at the 
same time, ls that it? 

" A w ell, if there is a malfunctioning 
switch and it is always closed, a GPKD would not 
handle that. 

II Q 

What would it do? 

"A 

would hang up." 

Then Soing on t0 Bates 10 2, the third lire 


from the top; 


^ent 


th 


L *t 




! Ostauea story of the Bock»ell deveiop- 
G °ttu eb describing the various prohlems 
'"countered csn he found in the depo.l- 




0-2-k 
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rec t 
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tion tra 


with Footh 


ns crip 


-s no 


ts of Edwa11 a nd Footh, considered 
otebooK, four volumes, covering 


3 the subject. 

Now, y° ur thCSe f ° Ur VOlumes in which 

, averted by Mr*. Katz to exist were all sub- 

5 hese problems are assei x sud 

6 mitted to the Patent Office’s exhibits in the reissue pro- 

7 ceeding. 
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redirect 

to activities of 

then t» rn another group, 

9 toup, hut on Bates No. 107, „ e 

not the Rockwell Gotti 1 

history of Williams* efforts and the 

are discussing the h lS 

problems exemplifi e( ^ the** 

At the fourth line, fifth line from the 

bottom on Bates 107, Mr. Katz says. 

"The Willi ains people were shown a prototype 
that was not a stand-alone game, but instead was 
hooked up to an assembler by means of a cable,” 
referring,of course, in that footnote to a depo- 
sition as in every instance Mr. Katz did. "The 
machine they were showing was not functioning 
properly and had many problems including incorrect 

0ri ng, improper switching times and improper 
scorino of +.u«. 

the spmner on every pulse." 
r ^her, on the next page. Bates 108, the 

last paragraph at fs , 

the bottom: 

trol l concluded from his evaluations that 
though th 

ne Rockwell prototype operated as a 

Pinball 

mach ine, it was too slow, inflexible and 

to ° *>■«*.. 

graph fro. th . . »» Bates 109, the second t.ll para- 

to P: 


3e 


ai 


'*i h 


’ ll V. stroll determined that the syste. 
Seeburg was not fundamentally sound 
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r-ina view, did not have ~ 
an e ngi» eerl 9 aVe an ^ mar gins 

at reproducible." 

and was not 

The third group of act ivities posing problems 
were activities relating to the Ramtek development, and on 
Bates page 113, at the first line at the top it i s stated: 

»lt was never built as a self-contained or 

stand-alone pinball machine.” 

The footnote is to McEwan's deposition down 
at the bottom, and Mr, McEwan was the president of Ramtek, if 
I recall correctly. 

” On the one occasion when they tried to place 
the card cage within the cabinet, the machine 
did not operate.” 


last line: 


off. 

the 

and 

hit 


And then down at the bottom of the page, the 

11 Th g 

game played badly. It misscored." 

On to 

the next page, Bates 114: 

" l*a r 

geta would not light lights or turn light 
w °uld g 0 i nto tilt. It would not feed 
ball » The ball remained in the outhole 


next 


the 


re 


swi tc he 


were failures to score in response to 
s . 


pinball game 


And 


de 


this 


si 


9ne 


is a deposition of Jonesi, the 


‘Th 


r Wh ° was involved in Ramtek 




a *e so many glitches he could not 


i 
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Kayt° n 
recall all 
they were neve 


r edi* e 


c t 


them. Although 


r eliminated. " 


they were 


once again* “>8 Jonesi deposition, 

■ He co»s iliered th ° Se Slit0hes t» be 
serious . " 


reduced. 


very 


Further down towards the end of the paragraph 
"And sometimes 'it would sense [switch 
closures] when they weren't made'". 

The last sentence in the next paragraph: 

"Art McEwan, the president, wanted it to go 
out on test, but it couldn't be put out on test 
because it didn't work." 

And that is the answer to Mr. Lynch's question 

yesterday. 


L-1-1LP 


- re 


d ircct 


'<L L m 


qor Kay ton * 

Q Thank you, Pr° feS 

Refe rrmg to the exanune r . 3 action ^ 

145, which is i„ PUih««' S EXhlblt 415 " th ° « 1 “«. P°Uh 

.. nink stripe 
Honor, with the single P 

rmxT1?qq . one moment, please. 

THE WITNESS. 

(Brief interruption) 

BY MR. KATZ: 

Q Referring to tab M, &s in Mary , at Bates 124 -- 

A Just one moment, please* The problem I have is, my 

index tabs are all wrinkled up now. 

Q It »s tab M as in Mary. 

A I have it now. 

Q Bates 124, 

A Yes . 

Q This is the ^ 

P that the examiner issued with the 

20- some -- what was it- 

22 findings in support of *he 

patentability of th# 

A Yes. 

I Mr. Lynch re f e 

about the artic U h' 15 ** fln<11,le nun ” 5er 1 ^ SS,<ea 
technological S J q “ 0tl " e Ros8 Scheer, which referred to 


3k epti 


1c1 8ri 

S Ald 


e Ross Scheer, which referred to 
» if you recall in his queo- 


" 9a 

could refer t 

° tec hnoi 

you gave, 


la that - you said “at the “ rtlele 
°6ical sceptic lam “ 


aald that finding nu.her 1 »*■ 


Kay 


■tort 


„ r edire^ 




subject to the fir ’ 8 
page 126, which culn' lna 


t fu 11 pa 


ffpi’om 


rience 
a 


, ra graph on Bates number - B 

Bates 

tee the find Lng 3 and „ hloh ^ 
an evaluation of the substantial evl- 
„f r ecord, the record »oula 8eenl to aupport 
finding of unobviousness on the basis or what 
actually did occur in the art and secondary con- 
siderations set forth in the Graham case." 

Now, Professor Kayton, would you list the 
evidence in the re-issue record which supports directly the 
statement in finding number 1 that there was widespread 
scepticism in the industry? 

Yes. i am going to quote short excerpts from depositic 
in the record where that i 8 the case ~ 

Excuse me, Mr. Lynch, I didn't see you. 

MR. LYNCH* m 

‘ it please the Court, your Honor. 

The action s ays what 

c says. it cites only certain items 

as basis. 

For th 

the examiner meant *** Wltness to S° through and imply what 

Whatever the ^at, j regard as totally improper. 

reC ° rd 8 a ys . , 

Ka T 2 . * U says * 

TH * c 0URt . ?0Ur Hono *' 

ti0n ’ Th * or OSa ^ ‘ **11, i- m goi ng to sustain the objec- 

regarding '’** l »*t:lon related onl y to tn. 

^fiineering Today- article* 

* 1 m * 

u o . .,«ur*<?ion 


commen 


^ j — ’‘Vti iug j. VUWJ 

n0t Soing to go on an excurs: 
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whet el» e 


the record to see 


scepticism in the i nduS 


there might have been k 

een by way 


of 


try' 


MR. KATZ 


. T here are specific references, your 


Honor, in the record" 

nut the examiner didn't 

THE COURT: But w on r refer to that 

In the thing that was inquired about on cross examination. 

So I'm going to limit it to what was inquired 
about on cross. Objection sustained. 

If there ! s anything you want to argue from 
down there at the lectern on this question, you may do so. You 
can refer to the whole record. 

But there's no point in having this witness 

testify about it from th* ± 

tne witness stand when he wasn't asked 

• bout It on cross e«, lnatlon _ 

BY MR . KA TZ : 

Q also ref. 

61 erred y ou to findings 14 and 17 which 

state that the Delta 0 

October /November , ““ su ‘ >cessfully Sh °" n *' ^ 

Asllomar oonf.rilj 71 ' B °' Sh °“ 1, ' S a " d “* thC APrI1 


what the term « 


^hat 

evi< 3en ce in the re-issue record explains 


«. Lv 88fUUy " — 

• l yn C h . 


e3Ca mi 


Y °ur Honor, I object to that as well. 
The record k now how this witness can construe it 

findlnga the ^ U Se i f on that . These are the final 

her 


fnade. 


i 


1-4 
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, your 
MR . KA TZ ; * 

, n except you asked him v 
THE COOTT: « U ' 61 " the 

r it f *3 j. a ip to let h-t 

specific findings, and I hlm explain 

_ ^ findings • 

how he interprets the ge 

KR. KATZ: Thank you, your Honor. 

MR. LYNCH: There's all sorts of evidence on this 

matter, your Honor-- 

MR. KATZ: It will only take a few minutes. 

MR. LYNCH: -- unless we're going to go through 
what defendants' and plaintiff ' s view of all that evidence is 

the COURT; Well, it was opened up; it seems to me 
i'-'s fair game. Go ahead. 

BY THE WITNESS: 

A Yes, I can do that a , 

* I have that collected in fair- 

ly brief compass, 

here ar s short statements which I will 

• I win gi Ve 

re f erence to them and then read them 

In p 

la intiff . 3 Exhibit 4 15, tab G, which is 

T\ 

68 77, at the bottom and continuing 


read, 


official paper 70 „ 

Bat 

t0 78, it says . 


on 


'In 


Se Pte mb 


any eVe nt, after the critical date of 


ft w 

26. issue appll- 


Ca nt 8 * l9 77 established by r e 

’ a 


rn °dlf 


l «d.„ 

No w 


J , o11 machine was 
U y different pinball me. 

li 

0 f reference. 


Ju 


8t to put it in a 


frame 


.- 1-5 


_ redirect 


29 93 


your Honor, what they' re 
El Toro, and they say: 

"Tn fact, 


aKing about is w ha t came af ter 


five dif-i-erent Delta Q ue 


ens” -- 


which your Honor may 


machines -- 


♦♦were 


recall «re originally electrocechanlcal 
! apparently modified, presumably i n an 


identical manner. 

"Two were sent to the Chicago MOA convention 
with at least one being put out into service under 
controlled conditions in one of the hotel suites. 
Another Delta Queen was later deposited at Frank's 
Pizza location; and the remaining machines were 
disposed of in an undisclosed manner. 

As to the Frank's Pizza machine, evidence 
to show that it did not actually perform 

as intended." 


25 
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12 

13 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


irect 


K ayt°n 

tsat context »l>a tI . Bpo 

Now, in y 


items 


i» the " put lnt ° s «vi C6 undet 


Out in 


further you may recollect We talked about 
and 130, which were reports from 


relationship to the 

. a hotel suite. " 
controlled conditions m 

Then 

Plaintiff's Exhibit 129 
Cyan group to Atari, Alcorn and Bristow, and i n Plaintiff's 
Exhibit 129, talking about the Delta Queen pinball develop- 
ment. 

And now it's of some importance to see the 
dates, February 7, 1975 and March 1975, dates after the Delta 
Queen went to the MOA show. 

The Cyan research group said, as you may 


recal 1 : 


Delta Queen we have on location has 

some problems . " 

And ^en fur * h 

further on: 

“We also u 

have a stuck switch which put 

ne Am 

ill be to 


So have a stuck switch w 

mach ine 0ut 

* Su Per flight, however, 

of ®tuck 


the 


wi^ 


r stuck 

hope.- 

thn 

^ n Plaintiffs Exhibit 130, similar 

P ° Ple at Atari bv Cvan on the pinball 


c h en P1 . 

report to the . Plaintiff's Exh 

6 Pe <>Pl e 

project: at Atari by Cy 


"W e 

w Pul led « nff location thi 

We ek , a °ur Delta Queen orr 

u na v G ^ The machine 

t Conducted an autopsy* 

4 

airft it unsuitable 

faults that make 


s 




Atari 

tions 


Kayton 

for locatio”' 


- re 


di* ect 


&'-)b 


And then 


the 


gecond one listed farther 


down 


is : 


-The software cannot cope with stuck switches, 
so everything bombs when this happens. That often 
leaves the machine in an unplayable state." 

Then in the deposition of Mr. Bristow of 
-- and I guess I don't have — - y^s, the Atari deposi- 
are in Plaintiff's Exhibit 451, at page 82. 

The question is asked of him: 

"And what were those problems? 

A The Delta Queens were somewhat suscepti- 
ble to static. 

H /x _ 

is that the same as noise? 

n t 

Like sparks to the door, which we wanted 

to improve 

They were very optimized system as 

as the l . 

eas t number of components and wires, 

but thi* 

Opt imi 2ation nade them difficult or more 
difficult x 

f0r the field personnel to understand." 

Bristow: 


83, question of Mr. 

“And 


t ion® 


91 


** «»t 

■a 


“ e " instructions, any ‘pacific instruc- 
to «>e people at cyan i» «*■* Valley 


bilUg » jo 

aa to how to proceed? 


*°lv e 


1 ben < TiBtruction was to 

el ieve the main mstr 

the 8 1 * j it easier to 

tic problem and make 
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^ red* re 


c t 




finally the deposition of 

0 f cyan with Mr. May erS( the 
45 : 


Kayton 

troubleshoot • 

And then 

Emmons , who was an 
research group for Atari, on P age 

11 q After the Delta Queen system was 

completed, did you have any problems with lamps 
burning out? 

■•A yes, we did. But it was not because of 
the multiplexing per se. it was because the 
system would get latched up. it can turn a lighi 
on at four times, three or four times its normal 
rated power. Then, yes, it burns out very rapidly. 
And then following on that page: 

II Q _ , 

ld the latching up, what caused it? 

sually it was a spike of static elec- 
tricity. 

Q Noise? 

Nois ®, uh-huh. 

"Q 

you encounter problems with the 

ei t °« »it h 


he 


BY MR. KATZ: 

» Professo r K » 

K «yt 

Delta Queen a8 
A. Never. 


respect to noise?" 
c ° n tin U ed on. 


mod if 


° ft ' di ^ the examiner ever find that any 
by Atari was a reduction to practice 


Kayton 


~ re 


di* e 


c t 
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the 


ft The examiner used 

Queen in one of the f indiu9 s # 


»» " revo " ped '" X b. Ueve , Del . 


A. 


ft 


Yea . 


he re cord to explain that? 

What was there in t 


jferred to earlier. 


A- Well , that's what I re 

The Delta Queens were originally regular 

e 


lectromechanical machines* The revamping was an attempt to 
make them all electronic machines. 

ft Professor Kayton, referring to the program, computer 

program again, since you testified that the computer program 

listing was filed as part of the patent application — I 

believe that was Plaintlff'c a->c . . 

s Exhibit 436 -- was it necessary 

to meet Patent Office practice to incorporate the program by 
reference into the appl ication? 

A- Well, as i said . 

' z was m fact incorporated. 

if you 're using the term "incorporate by 
reference," the literal « 

!psis verbis, the answer is, no, 

the practice did no* 

r equi re it 

Wasn,t it fii ed 

It was Part of the application itself? 

* Uterau 

Now, x . d . Ued as part of the application. 

d ilke 

patent, Plai ntiffl 

»««'• J 3, in 00 „„e=tio» with Mr. *>«•»- 

wh.re in p>t ^_ -- I’m sorry — concerning 

A- Yes . 


ft 

A. 

ft 


reissue 


^ there is reference to the programs. 


^7 70 


And i haven't had 


„ r edi^ eCl 

Kayt° n 

, h ance to go thro Ugh ifc 

r again 


a 


3 t f but I <3 1 ^ 

completely with respect to o direct y OU r 

attention to column 9# 

♦ 4 -hat column at the top i+. . 

And in that: P it particularly 

talks about the sequential logic * and gives -- refers to 
Intel Corporation of Santa Barbara, California, and particu- 
larly identified in their Intel MCS 4 user's manual, et cetera 
hut then going down to the line 17 ' 


A. 


Yes . 


Kayt° n 


Q And right above 1^ 


, r ed lre 
X no 


2m 


te thnt the se nte nce 3ays . 


"And pi*? 


game Q-PP&i'&tus wit-h n 
tne & icn appropriat 


sub-routines 


for 


se 


Xectcd portions SUch as 


to an 


interrupt input. » 


responsive 

Based 0" the testll,!0ny ° r Dr. Schoeffler and 
his discussion of the routines and sub-routines, would this 


refer to the program? 

A Well, the term "sub-routine" is a term of art in soft- 
ware and programming. 

And because of its juxtaposition to the Intel 

Corporation Manual and Schoeffler* s testimony, I assume that 

routine is a program sub-routine, but I cannot say that 

for sure. I would assume that. 

Q Going to, back- i-n m 

5 CK t0 p lamtiff> s Exhibit 415, the pink- 

striped book, Mr> r, n1 u, , 

uoidenberg referred us to tab B which is 

paper 46, and what he „ 

w as talking about as Bates page 18, 

actually he was talkjn 

e a hout Bates pages 1 6 through 20, and 

he asked if the exatni 

material, that part ^ SaylnS ^ ^ ^ 

certain the «‘i°n, ^at «ierely that if 

Pinball E »„ ej " a0e no that the claims reel 

^ t Wa. «| 

recall that te<n- ^ mal<e the claims patentable. 

estl mo ny? 


roc i £o d a 

Do you 


A 

Q 


Yes , 


™ to. 


fei ' where the 


y ° u to Bates page 


examiner, ln ^ 

° We b thi^,^ the examiner states 

lr d of the page, tne 


- 1-2 


„ re 


direr 


" The 


■ ior a '’ 6 3ub,nltt M by protect 


ter s 


2 and T can * t -- 

3 Q Do you see Bates P a & e 

4 A That's that separate f 


te srr.aU paragraph, is that right? 


5 Q No . 

6 A ’’The new prior ar 


t submitted by* 


7 Q 


8 A 


Yes, "The new prior art submitted by protesters". 
That's a three-line paragraph. 


9 Q Right. 


"As evidence cf obviousness presumably 
under 35 USC 103 in Paper Number Ul has been con- 
sidered "by the examiner with the following effect." 


13 A Yes. 


14 Q Do Y° u k now what hm. 

Prior art is being referred to? 

15 A 1 think that patpnf- • 

ls the Burnside patent, is that 

4 ^ ^ 


16 correct? 


17 Q No, it i 3 the, U , 

is , figa . rieht below it: > P atent nUmber 


3,66k, 037 , whlch 

3 in fact 


patent. This i s 
patents that were 


the , I believe, the Montgomery 


n £ with the Montgomery and Budnick 


21 defendants. as new prior art by ^he 


22 A Yes, I 


games . 


reni enib er 

* Th 0cici .. are the quiz 

° 8e are the two that are 


^ Right. 


with the fo llQwi 


ng 6 exa m tner gays that he's considered it 

' rr ' Ct - Would you .ft. TO" «« St ‘ te ' 
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ct 


0 jij 


na t ef feCt he iS Speakin e Of, and 

ment made on that pag e w 

with the technologies 

particularly in cannec 1 
of that reference. 

mnrn di scUSSion ° f what it has and 
A Well, there is a l° n & 

then halfway through, he says 

"This teaching of those references lacks the 

processor, programmings, signal storage means 
and address means as recited in reissue applica- 
tion claim 1. Moreover, even the multiplexing 
arrangement of this reference differs from that 
of the reissue claim. For instance, the multi- 
plexing means of reissue application claim 1 is 
required to signal the processor by enabling each 
of the signal means in response to a sense con- 
dition. To enabl< 
and to co-act with 

stipulated ln - the 

Of 


This type 


number 3,66b, 


e each of the plural displays 
processor electronics as 
last seven lines of Claim 1. 
relationship is absent from patent 

037." 


Q Would you 

lnue °n with respect to the next, the 
ence 3 that the protester submitte 

Pa Se, Bates 19, he refers to the 
'5, Issued October 1 9lJ> ' 

Erected to a two-pW^ audiovisual 
answer instructional device, als 


the 

two 

refe P 

on 

the 

text 

P a tent 

3,765, 



is 

que 

sti 

° n ap,j 
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„ g- a me, ~ iy Se quenced 

usable as a B 


ma 


although a cyclicaii 

t 

aoie a» ® " 

f0 r accepting and distributing input- 

matrix board 

. , rtita W> »« e " ' JiS0l03ed ' th * Electronic 

output data 

circuitry, i.e- P^ ceSSOr ^ aS30 <^ted elements 
for co-action therewith of reissue claim 1 still 
absent from this teaching. Nor is there any in- 
dication from this teaching that such an implement- 
ation would have been obvious or desirable." 

Could you continue? He continues on 
disclosed. And what is missing from tho 
A Yes. 


Q 


as to what they 
)se references? 


"The above teachings do disclose moving mass 
^ype arcade games having matrix input-output 
arrangements, the ‘037 patent, and having sequen- 
tially and cyclically multiplex matrix arrange- 
ments, the hnc 

iU 5 patent. However , there is no 
bridging prior arfc reference for teaching that it 
would have k 

been obvious to combine these two refer- 
ences and t 0 


and as aociat 

reissue 


update these showings for processor 
ed electronic control in the manner of 


M Ppllc ati 0n Claim 1." 

G ^ D5NBeRg> 

question and answer v. 

^6 S tr* 

Kayton was dire,.,. lc ken. My ques 

ted 

which had to do 


With 


Your Honor, I move that the 
St "lcke„. M y question to Professor 

l ° th * examiner 's statement on p.E« 20 , 
the s exton and Mehnke pacents " hlctl 


-lp-5 


Kayt° n 


- re 


dir° c 
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— rhadu3edt0 ^ t - Clal " S - nothing to do 

at au with thene t.a pa «» t3 *“ t " hSVe ^ 8 ° l "« « «■*. 

q 

about for the past few minu 

MR. KATZ; We are concluded, your Honor, but the 

point here is that the examiner is outlining exactly the 
kind of criteria that he is looking at in the text, and 
the logical aspect of it, and this goes right into the 
paragraphs that Mr, Goldenberg asked about on cross exam- 
ination. 


THE COURT: All right. Well, the witness is 


11 finished now, so I will let it stand. 


2S 


Kayton 


_ re 


di^' 


jO(J4 


BY MR. KATZ: 


0 Professor Kayton, 

Office policy with respe 


. arP a Patent 0ffi~ o 
is there a rr lce , any Patent 

, * the c o r ire c 1 1 o n 

ict to tn* ot typographical 

, laced on the examiner or any other 


and printing errors as pl acea r a ny other 

party within the Patent Offi ce? 

MR. LYNCH: Your Honor, I don't believe there was 
any cross examination on this certificate of correction. 

MR. KATZ: I will strike the question. 


THE COURT: All right. 


BY MR. KATZ: 

& Professor Kayton, I'd like to ask you a hypothetical 
question . 

Would you assume that the Atari Cyan activi- 
ties was the prior art , . 

which the claims were rejected dur- 
ing the prosecution of th 

e Patent application; would you 
assume also that the apDl . 

iPJ-icants proved that those activities 
did not amount to a red 

Uc tion to practice of the claimed 

invention; and would y 

0U a ssume further that the examiner 

idered a large nu 

but found that none a Terences, other references, 

tion. ici Pated or taught the claimed inven- 


N ° w > *ith 

ce with the estabii th ° 8e assumptions, and in accor 

Plications, ^ Practices for prosecuting patent 


You 

Plicants goi n „ . 


9 to 


Practices for prosecuting patent 
® Xpe ct to see any arguments by the 
the claimed invention used hardware 


2 


Kayton 


- re 


direct 


30ut 


thi " 9 nous pre 

1 or software or any other P ar e Preventi 

.ug an operable game 

2 and immunity techniques to ■ s defined 

3 by the claims? 

4 A- Certainly not. 

5 ft Why is that? 


6 A- If there is no prior art over which the claims must be 

7 distinguished, there is nothing more to be done. 

8 If the claims exist, define something which is 

9 new, unobvious and useful, you get the patent. 

And if E1 Toro and Cyan were not prior art, 

.. t . chargea with issuin , the patent without no ' e . 

12 S °” ° ther thi "’- ““ »•*•* to yester<iay . 3 te3timony , 

13 we went through some of the 

sequences of the reissue pro- 

14 ceeding. 


15 A. 

16 QL 

17 A. 

18 ft 


Yes . 


Did you review your 

Ves, i did> ra nscrip t of that? 


19 review? 


And did you fi «d an 

? n 9 that wasn't correct on your 


20 A. 


Yes ‘ Ase <Iuenti alo 

the discussion on Wa s incorrect. I had said that 

etween the exami ner the program listing took plac 

23 after the Rule S6 * the a Pplicant and the protesters 

24 the Rule s*; ° ee <Un„ * , 

6 Proc ee din 9 * In fact, it took place before 


23 after the R U l e 5 , 

56 Pr 0 

24 the Rule 56 pr _„ 

Cee <Un 


What OCc ur red 




Rule 56 proceeding? 


_ re <3 i 

Kayton 

issued. 

id? 


irect 


^ 0 u t> 


A. The patent was 

& Nothing else hapP ene< 

, well/ the Patent wa« .• 

A- Nothing else happened. issued; 

that was a lot. 

Mr. katz: That’s all I have, your Honor. 


hy Lynch 


“3-1LP 


3 nor. i 


Kayton 


- re< 


lv one question 
MR. LYNCH: 00 * 

kckoss ^ mTI ° S 


30U / 


3 BY KR. LYNCH: 

4 Q You quoted the findings of the commissioners, f inding 

5 17, Bates page 126 of Exhibit 415, that says; 

6 "A revamped version of the Delta Queen was 

successfully shown at the April, 1975 Asilomar 

8 

conference. " 

Now, your testimony implied that "revamped" 

“ eant Sl " Ply that an electromechanical gane was turned Into 
a computer game. 

12 A That's correct, because tv, 

13 e there is no evidence that 

anything eise was d0ne to any of tv, 

14 _ y of those machines. 

3 Ther « 18 n» evidence lt , 

,5 was done to that Delta “ y ° Ur P ° Sltl “ n tft * t 0 " ythln e 

,$ Prank's F l22 . Par , or _ 5Ueen n,achl >'e from the time of - 

17 the time of the A r0m °^ e tirile of the M0A show to 

19 vid en Ce i 

thing was done. n tlle record that, where any- 

2 ° _ 

21 Xt iS y0Ur Pos it lon 

a Delta Queen, th at the first time they refer to 

22 y 8a id 

23 1Cal devices >” now, * " A Delt a Queen, one of five iden- 

°rs in them * th °3 e n 

24 ’ COr, re ct , lve devices all had micrcprocess - 

A 1, 


A Yes. 

Q So Cl 


a im 14 






Vo «, o r» m 


• nr et-.s or -con trolled 


Delta Queen devices, c 
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A 


Yes. 


a when rcToprod to the 

Q And the second time * ne Asilomar 

conference, this is a revamped version of che Delta Queen; 
what you are saying is the examiner was referring to the 
device? 

A Yes, it is one of the revamped machines. There is 

nothing in the record to indicate anything else. They were 

all identical, the testimony went. No changes were made, 

the testimony went. So that's all I know about. 

MR. LYNCH: I have no further questions. 

NR. kjOLDENBERG : I have no questions, your Honor. 
MR. TONE: Your 

ur H °nor, we have some exhibits to 

offer at this time. 

-lHE COURT; v nn 

ma Y stand down* 

THE WITNESS: T h , 

ank you, your Honor. 

I Cl o 


same 


(Witness excused.) 
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Tbe se particular exhibits were 

MR. SCHNAYER: ere 

from tb. testimony of Pr°«» s< > r <23 ' 4 ”' ««• 413. 

414, 415, 416-1, 416-2 and 457. 

And, your Honor, with regard to 416-1, and 

we also had volumes of 416 which were the same thing only 
there were some underlinings lawyers made, we had included 
the exhibits, the references which the defendants had indica- 
ted they were relying on in the trial, they were the 17 or 18 
exhibits . 

We had submitted those only and elicited 
testimony only to determine the relevance or lack thereof 
with respect to the patentability of the invention. 

would like to object to them on the grounds 

of hearsay, and also lack « 

or foundation, for those particular 

documents, because there i e 

no foundation. 

MR. TONE: Alsn 

' y°ur Honor, they are being 

offered in our case, whi 

_ ordinarily it is their turn 

after we have rested 0Ur 

Case - 1 think Judges have varying 

rules on that. i don , t 

now how your Honor feels about it. 

the COURT; 

. Weli ' have we had testimony about 

1 ts ? 


those exhibits? 

MR - Lynch. 

are saying i 8 be 
introduce 


What they 


18 been. S ° lut ely, your Honor. 

aus e 

it in thei § f endan ts 1 exhibit, 1 cannot 

Now, C4ae at thlS tim6 ' 3t ^ Cl ° Se ' 

’ 1 haVe assumed all along that when I 
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3u in 

letters and the i-, 

referred to defendants' e* hlb llke ' that 

plaintiff didn't decide 

we decided to mark and the P 6 to mark, 

^ A 4 n evidence at the 

that those would be received Present time. 

TI 1 1 cri ve me an example O'F a 
THE COURT: Well/ 9 X ^ or a partiucl 

exhibit. 

MR. LYNCH: PX-12-D, the Gary Stern, the letter 

that I asked Mr. Stern about that went out to the distributor 

That is only marked as a defendants' exhibit. And I would 

like to introduce it at this time. I didn't undertake, your 

Honor, to introduce things at the end of each witness. i 
thought i would save it all till the end. 

elivered a list to Mr. Tone a while ago, 

and now the objection is beino 

mg made that none of those exhibitjs 

received until our case begins. 

MR. TONE: That's 

tne only point. Your Honor 

follows whatever practice h* 

e follows. And if your Honor's 

’’ ** “ 1 '“ t in State 

the defendants’ exhibits 0 an<i S °™ C °“ r “' 

dants 1 case, then * to t>G introduced in the defen- 


We obn 


time . 


their introduction until that 


THE C0U * T < We U 

has been inquired # to the extent that any exhibit 

at) ont ^ 

the exhibit, i w nd a witness has given answers about 

, v© a 

if 1 did rec eiva t0 s tr ike that witness’ testimony 

extent necessary t 6 ® xh ibi t in evid ence at least to the' 

ft* u 

e 4. so without 
^ e s timony moaning 


,ak « th, 


30 /../, 


h\r 9oirict *. 

going down the list exhi*^ Dy g to recei 


into oviiience .1! of the exhibit* marked d e fe„ dants , 


about which there has been testimony during the plaintiff. 


at this time 


case. x will receive those 

Now, if there's anything that has been 


marked as a defense exhibit that has not been testified about 


my normal practice is to receive that during the defendants' 

case. And any such exhibits will not be received at this 
time . 


MR. TONE: Very well* 
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MR. SCHNAYERs Your 


30/2 

Honor, with resp ec t to 

the prio 


1 7 , you are admit-,.- 

rt reference, the exhibits of itting i t 


been 


n o foundation. We object to 


into evidence, there has 
those, we offered them merely so that Professor Schoeffi er 
could testify about what effect they would have or if they 
would have any effect on patentability. 

MR. KATZ: It is essentially a predicate to the 

testimony . 

MR. SCHNAYER: And there are some articles that 

have statements in there that are pure hearsay as to events 

that occurred, for example, and they were not submitted for 
that purpose. 

So we would ask r- 

SK the Court , accept them on 

that limited basis. 

THE COURT; Well 

' 1 na ve to receive those to the 

extent they were teatif ied 

b °ut by Professor Schoeffier. I 

mean rt would be unf air 

testimony to stand. receive them and to allow his 

MR ‘ KAT *‘ Rig ht h 

pose, your Honor. ' Ut 3ust for the limited pur- 

MR * G0Lde nb ERG; 

they are talking abo The y were plaintiffs exhibits, 

Ut ‘ bo t 

understand that? 


MR. lynch. 


which represent 


Ptl 0 


17 *rt, 


The , 

Pla intif£< s exhibits, your Honor, 


MR * s CHHAY Ef? " Were introduced — 

** »r e askln , to b. 


Wl J 


Dr . Schoeffler* s t 

but for the limited purpose 


MR. KATZ: Not/ 


roony . 

for exampls- not f or the dates. 
, or for hears ay statements that 


MR. SCHNAYER: 

were made therein. What we had Dr. Schoeffler testify abom 
was what relevance they would have to the claimed invention. 
That was the whole purpose he testified about, and there 
has been no foundation specifically to the hearsay statements 
in those documents, the authenticity of those documents, what 
they would teach the person of ordinary skill in the art 

THE court: Isn't that the only thing they were 
offered for anyway? 

MR. GOLDENBERG: Yes t ^ ^ a. , . 

xes. And I ara misunderstanding 

this thing about dates Ynu 

u are not questioning, saying they 

are talking about a naf Pn i 

Patent or a publication? 

MR. KATZ: No, hni- 

z some of the documents were kind 

of funny documents. The 

y di dn't have -- they weren't regular. 

the COURT: E 

ae me, let's have one conversation 

going on here at a ti me 

here> he reporter will have difficulty 


MR - TONE; «, 

b °frv 

“• ’ VOUr HOn ° r - 

MR . KAT2. S °rry. 

• Orn 

or regular pubii Cati ^ ° f the documents were not patents 

They were, you kft0w that had dates that were reliable, 

was something fr ^Uments were, you know, there 

•"‘"•ul.r New., I ° ne ° f the " 


30(4 


had a pencil or date correcti - 0 
We didn't pay much -- we did * 1 t 
looking to the subject matter as 


on things of that- 

nat nature 

address because We WG r« • 

were just 

a foundation. 


30.1 


1 3-ibl 


THE COURT 


I thii 


Dr. schoeffler assumed the 


, n . e documents that was pertinent 

2 truth of everything in those 

•i-heV would be prior art. And 

3 to the question of whether tn y And on 

4 -nat they have been receive c 

4 that basis , it seems to ^ for 

5 the truth of what they assert. 

6 Now, if there's anything in those documents 

7 that's extraneous to the question of whether they stand for 

8 prior art, they weren’t offered for that purpose, i didn't 

9 receive them for that purpose. 

10 MR. GOLDENBERG: I think that's satisfactory, 

n Judge. They were offered for prior art and were discussed as 

12 such by Dr. Schoeffler. 

1 3 

MR. KATZ. For example, when the examiner looks at 

14 a reference in the Patent- n**- 

Office, he looks -- he takes it for 

15 what it says, and that's it- TTU , 

whether it’s true or not -- I 

16 whether the document i s t r 

rue or not, it says what it says, 

17 and he takes that -- 


20 that in a printed do c 


MR. SCHNAYER; 

0 determine what — 

MR. KATZ; 

to determine at least somebody said 

V 1 « 4 * A 


Ume nt 

°f that time. 


* M “ ... , 


THE COUr t . 

23 it has no relevance to 

24 you can't say, - We 


ln that way -- 


has Otherwise 

to be taken as true. 

^Uecf i art. I mean. 


MR. KATZ- 


ly thi.. 


^ Ue 6tion of prior art. 


s'* 


let «. ... 1 ca ” * 
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THE COURT: 


point -- 

+-he one hand # and th»n ** 
on uie n say "w e ' 

. AckT it a s being true f 0r 

going to go ahead and consider or purposes 

of the prior art" on the other. 

MR. KATZ: May I i ust address that a moment. 

It is true that the document says what it 
says. But whether the statement is -- for example, if a 
document says that Bally had a microprocessor pinball machine 
in 18 4 7, the document certainly says that. 

THE COURT: You undertook, Mr. Katz, to disprove 

in your case the proposition that there is prior art which 
anticipates this patent. 

Now, having undertaken to do that, I look 

at the evidence that you've „ „ 

you ve produced. 

If you wanted j. 

to disprove something that you 

haven't disproved, i don . t 

now what to do about that. 

MR. KATZ: Well 

didn' 4 - ^ 9 What S'm saying is that we 

t .Mr... .V.ry , ttt . . 

«« some document. th, t u “ ^ ^ 

reporter wrote somethin 8 "' PUr ° h<!ars “ y ' so ” e P» r trMlar 

™e court . ln 5 new spaper and it wasn't true. 

1 1 

and flyspeck each c ' * e didn't qo through the thing 

Plece Of 

was testifying about th Pape * at the time Dr. Schoeffler 
to do so now. 6Se d0c uments. I think it's too late 


1 t h 


ink. 


ftan *ly, the way these cases 
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30 1.7 


the °"S h ‘ hot to try 


ought to be tried is that 

-ase during the ni , 

to anticipate the defendant s c * lntl ff l 


case . 


i nf iffs in these caspe _ _ 

But the plainti r j- dses seem to 


i ted to do it here. Wa let you do 


want to do that. You wan 

it. But in doing it, perhaps you caused yourself the proble 
that you're mentioning now. 

I don't know whether they're significant or 

not. But I don't think we can unravel at this juncture what 
has been done. 

so to the extent that my ruling is clear, 
that's my ruling. 

9 . Now, are there any other documents 

that anybody's offering? 

MS. SIGEL: Yes , there 

ere are some additional exhibits 

your Honor. 

1 have here the . 

which are either typewritten list of exhibits, 

a ^j-puiateg 

mentioned during .v cert ified copiee which have been 

5 but . 

offered, as well a na ve not been formally 

a ^umbe r 

reference exhibit* • r de P°sition designations and 

ts in the 

Plaintiff's exhibit ' 3 Wel l as a list of documents, 

3 fr om ei . 

files, Gottlieb fii 0 er Rockwell files, Williams 

S - Ana 

° Se exhibits we are also 


ms 


offering here. 


3-2-1LP 


*’ 3oia 




of your list? Let '3 giv* 


number 


-i i Wins fc is the e Yb 

THE COURT: Very we it number 

of your- list? Let's give that ah exhibit number, and then 

I'll just simply rule that all of - he exhibits listed on that 
exhibit are received, 

MS. SI GEL: PX488. 

MR. KATZ: Okay. 

THE COURT: Very well. Now, is there any objec- 
tion to any exhibit on that list that we haven't dealt with 
previously? 

Mk . LYNCH: I don't believe so, your Honor. 

the COURT: All right. Then everything on that 
I list is received. 

MR. LYNCH: I ius1 - Qnff 

just saw some of the list this morn- 

ing. But subject to that t , 

> don t have any objection. 

THE COURT: if 

discover anything on it that 

we haven't discussed, im . 

11 take it up. 

(Exhibits listed on p 1d . 

ai ntif f i s Ex< i±QQ were received 

into evidence . ) 

Ms - SIGEL: Yo 

»»!.«, the defendants J H ° n ° r ' f ° r deP0S “ 10 " deSlE ' 

almost all of them V& made c °unter-desl)fnaticnt for 

Of c 

lions with the n rH rse submitting these desigria- 

underst an(J . 

make c ounter-de s i~ nn ° 9 tha t if the defendants care to 

K atl °ns 

MR. Lynch. ' h ° se w m be coming in al30. 


!Slen «lo na 

l YN'CR : 


)Ur> H °nor, I have a list of documents 


1 


... the documents that « 

that were defendants.' exhlh 1 * " re 

„ referred to in the r*** 

defendants' exhibits that wer *" e > °nly 

. rxpressly and including 

'he ones that were referred to V ng my 

charts, your Honor, 

I would like to move these into evidence at 
the present tine. 

MR . SCHNAYER : And I would like to make an objec- 
tion to certain ones of those. 

THE COURT: All right. 

MR. SCHNAYER: 3 H, on the ground of hearsay, -- 
THE COURT: Excuse me. What was JH? 

SxGEL. Here it is. It's a Mirco letter to 
hutting dated August 29, 1975 

THE COURT: Th^i- Ty 

was the one complaining about 

the practice? 

MS. SIGEL: Prohi 

lems w ith the practice. 

MR. LYNCH: p rot 

0t ype doesn’t work, the software 

doesn't work. 

THE COUR T; Th 

Ks ~ Tn _ at Was a defendants' exhibit. 

KS * SIGEL: v 

*es t 

KR * Ly ^CH: That 

Honor. And this 1, 1S a defendants' exhibit, your 

s w hat 

received at the t itr Ccur ^ed. This is what Nutting 

‘ e * and tv, . 

correspondence wi th h ere were -- there was other 

n 1 m 

THE C0tj R t . ’ he was examined about it. 

Well » it- a defense 

seems to me that a a 


3-2- 
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j plaintiff's ce ae admit*-.* 

exhibit, though. No one i n 1 '" d 

, a in that letter, did tho v -> 
the truth of those statements y- 

. . *- r Opr. OUC 1 & 1 SUCCPqc a 

MR. LYNCH: Well* tu is an-- 

THE COURT: I know it’s an issue. 

MR. LYNCH: That will be :^no, your Honor. 

THE COURT: But no one ^ ^ 0 plaintifftg case 
adopted that letter as, for instance. Dr. Schoeffler did when 
he talked about the prior art. 

MS. STGEL: As a matter of fact, your Honor, I 
think Mr. Nutting expressly disavowed some of it. 

THE COURT: it seems to me he did. 


I R. GOLDENBERG : I think he admitted he received 


Ihe letter. 


.HE COURT: He received it, but it would probably 

be admissible as a business record • ^ 

■record in the defense case. I 

don-t think you'd have to can 

xx the author of the letter. 

It's pretty clearly a busine 

Ss record, or a letter written in 

the ordinary course of h„ a < 

° us iness . 

It. It , hlnk thl " k th “ «>ls is the tl»e to receiv 

«. 3C„ Wra ;; f — ease, 

a Bally Alley block dla ^ exhibit Is 8A , which was 

recognize at all w bich the witness said he didn t 

* ih er e w 

that document, and t-w * abs °lutely no foundation for 

the ^er 0re 

MR - lynch. t 


Sally document, y° ur honor. 
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MR. SCHNAYER: xt 


was a flock diagram which ^ 


drawn by somebody, and 


it was not a Bally document. It 


was just a big chart. 

MR. LYNCH: That's fine. 

: There was absolutely no foundation 


MR. SCHNAYER 


for that. 


THE COURT: All right. That will not be received 


at this time. 

MR. SCHNAYER: 12E was a Replay Magazine article 

dated 9/78, and we object to that for lack of foundation and 
hearsay. 

The witness did not testify that he was 

aware of the one that they tri«s «. 

y led to show that, that he was-- 

that that was actually PU b] 1ohlsJ 

hed or what was said in that 


article. 


quoted in? 


MR. LYNCH: Ia tv, „ 

Is that the 


one that Mr. Nieman was 


MR. SCHNAYER: No 
MR. GOLDENBERG: 


with respect to * Nie man did testify. Judge, 

Hepl ay Mag azl _ 


a ily accepted in th* * was a publication gener 

tr> ade # 


And 


you »ay 


that kind of teati mo ° al l It was on the basis of 

y y °b 

And th< ece lved this survey information. 

a — izine. 


la * 

Ver y comparable maga- 


If 


a 


Bal ly advertisement, your 


Honor*. 
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KR. GOI.DEHPERG 


It , s a Bally advertl seB , etu _ 


I wasn’t aware of that. Surely 
MR. KATZ: What it is > 


that's admissible. 


it’s a copy f r 


°m something. 

THE COURT: Let me see it. I don't remember it. 
MR. KATZ: There's no identif a-cation of its source 
THE COURT: Well* * think It 1 3 a self-authentica- 


ting document. 
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_ it ha ve 
MR. KATZ: Does 


a date? 


MR. TONE: We don 
Honor, if that's the point 


-t dis P ute authenticity, your 


, fhp relevance of T ,, 

THE COURT: What is th . What does 


it say? 


I'm 

from the ori ginal ^ 


MR. LYNCH: Right now, your Honor -- there's a por 
tion underlined, but I think it had to do with the — if j mav 
your Honor -- the vertical integration being the conraetitive 

edge. it says -- Mr. Nieman was examined about this 

"This vertical integration is a competitive 
edge that accounted for Bally's market lead on 
major competitive pin manufacturers. It meant 

tens of thousands of electronic pinball machines 

off our assembly li n « k * 

Y me before anyone else's." 

It was the idea ^ 

e that one of the reasons that 

their sales soared was not j Ust .. 

^ c the patent, but also perhaps 

other things, this vertical in , 

XI *tegration that enabled them to 

send machines out the door t 

their own arcades and the like. 

Mr * Ni eman w aa 

document. It is 0 e *amined about this very 

19 a all y ad. 

MR. TONE: YoUr 

about authenticity. T - ° n ° r » We don’t have any question 

I'm 3U 3 not to have a date on it. 

nal f rotn ^ dSfen dants can suppiy the date 

“«“ • a.f. “ hl ' h th »t „ as .»■> -11 «• 

the 

6 is supplied/ we 


have no 
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objection . 


do «vent».u y , yoM H<jn 


MR. LYNCH: I can 

the COURT: All right/ I' l 1 receive it subject to 
your supplying the date. 

(Said document was thereupon received into evidence 
as Defendants' Exhibit 12E.) 

MR. SCHNAYER: 12-F was a Bally — it was a WaU 
street Journal article. We objedt to that on hearsay. There 

was absolutely no testimony. No witness was familiar with 
the statements contained in there. 

MR. LYNCH: it is a Wall street Journal article 
about the issuance of the b 

a which came out after 

the Bracha press notice, that- o • 

aid: "We've got this second 

patent that covers all our Din 

games” came out* 

Mr. KATZ: It Was 

Quoting any press release. 

MR. LYNCH: We'll • 

Honor. raw ifc for now ' V° ur 

THE COURT: All 

11 ri ght. 

MR. SCHNAYER- . - 

from Tom Nieman. He te s • * w hich was the Replay article 

other portions he didn't ^ * b ° Ut Portions of that article - 

1 don 't b.ij ut - 

statement. In t he Va <■« even .t.ted that the 

e w «r e 

AM "* “o«i a 

accurate. We obJe=t ^ ^ tho<<> „ „ e taken as 

** hearsay and lack of foundation 
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the COURT: well, I think the whole document 

in to the extent it's relevant. 

MR. LYNCH: He was quoted, your Honor. 

the COURT: If it’s reliable for one purp 0s 

* 3 e • it 

oueht to be reliable for another. And I'll consider it f 

anything that relates to the testimony of the witne 

_ ss ° r to the 

ext of what it was offered for by the plaintiff 

In other words, the rule of completeness 
T'll receive it u „d er that rule. 

<*aid exhibit was thereupon received into evidence 

as Defendants' Exhibit 12BB.) 

MR. SCHNAYER: Then l6 - B 16 v 

9 16 ~ E r and 16-J, 

16 " B is MCI Board of n< 

12 - 20 - 73 . directors' minutes dated 

I don ' t hpi i „ 

°eiieve thero» 

document, nor ^ s an V testimony on the 

v. ‘ere any test! 

a business record mo ny that authenticates it e 

MR. TONE: Well 

a ® ‘fa 

record, if i t » s a co r as its being a business 

the , 

minutes, we'n sti pulate lf it is a board of directo 

That t> av , busi ness record. 

part of it 

assert as an objection. 1 ^° n 1 t think we meant to 

SCHNAYER. 

THE COURT; Who 9Ue S3 the same would apply- 

MR. LYNCH: ^ ^out it? 

n9 ' you f Honor. And in one of 
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hut it W33 to illug f f 

them he may not have been the^®' r 3te 

at MCI at the time 

the progress of what was going on 

And I think, yo^ Honor, that is clearly a 

business record. 

MCI 1 s material, the only time I can get it in 
is with Mr. Nutting. 

MR. SCHNAYER: I don't believe there was any 
testimony at all by Nutting on that document. 

MR. LYNCH: He wasn't there at that particular 

instance, but that doesn't mean it isn't admissible, your 
Honor . 

MR. SCHNAYER: There » * 

liere s nobody — well, there's 

nobody who even authenticated that a , h • 

nat as being what it is. 

MR- GOLDENBERG: Mr 

# Nutting signed it as one — 
16-E — as a member of the board 

°f directors. 

MR. SCHNAYER; l6 _ B 

1 m diking about. 

The laSt ° ne * 1 6 - j , 

from John Hazelwood about ' ^ * mem ° 

^ some me^+- • 

particularly we also object t ^ that ° CCUrred ‘ 

hearsay. tat as lack of foundation and 

MR. GOLDENBERG; y 0 

the company that Nuttin„ ^ H ° n °r, this MCI, of course, isj 

~ a hd p r 

and for during the perio(3 deri ksen were working with 

led up to the patent. th ® y commenced the work that 


xt does s 




to 




that these * re 


re 


cords 
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this company kept, and I don't know what could b e a more 
usual business record. 

the court: Well, Mr. Tone indicates that there's 

no objection on that ground. 

It's really just a question of ti ming here 

whether it should be received now or as part of the 

ue defendants 

case . 

It seems to me it's probably sufficiently 
related to the testimony of Rutting that I should receive 

“ “ P ° lnt - S ° 1,11 that document ,t thin 

point . 

(Said exhibit was thereupon 

reupon received into evidence 

Defendants' Exhibits 12 r - 

E, & j. ) 


25 




30 23 

KR. 3CHNAYER: The ° thcr al tru: “ last one, is 

?1A, which was an Intel advertisement. 

It is what it purports to be, but if there ar< 
statements made in there, we would object to those as being 


5 hearsay type statements, and would not want it to be --those 

6 statements to be taken to be the truth of the facts asserted 

7 in that advertisement, 

8 MR. LYNCH; Schoeffler testified about it, your 

9 Honor. It»s a pretty-- 

10 JV ^' • On cross examination. 

11 MR# SCHNAYER: On cross examination. 

12 KATZs Xt was put to Dr. Schoeffler, and he 

13 was asked questions about it on cross. 

14 THE COURT: Well T win 

• J- win receive it so that his 

is testimony about it is understandable. 

contains any statements going be- 
yond his testimony or beyond what h- 

xs necessary to understand 

his testimony, I won >t receive it 

19 for that at this point. 

MR. KATZ: Okay. Thft , 

20 MR- TONE : y e haye ” ^ y ° Ur H ° n ° r< 

e have on e short wif 

21 onp ^ ^ w itness to authenticate 

“ ao 0 „„. nt , who ca „ e here 

22 room. Bal dy, who’s in the court- 

MR ‘ LYNCH: Yo ur Ron 

24 ° rj IP I just may finish this. 

1 don, t know lf ho 

25 has been introduced h th e Bracha file wrapper, 

y plal ntif' rf! 

1 just want to be cer- 
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-3. in that that is introduced. 

MS. SIGEL: It has been. 


3u c >V 


Jerry did it right in 


the beginning. 

MR. LYNCH : Then is my understanding correct tha 
’n,ect to the ones on which the Court has ruled, everythin! 
on thls letter is otherwise unob jec tionable ? 

hS. SIGKL: The only question is, we haven't 
formally discussed 4CC. 

KR ’ iCNK: If ^ cc is the document which you 

discussed with Mr. Mothi?'' T 

Sthias ' Mr * L M nch > and if Mr. Mathias 

agreed that it could corre in 

in, -hat you could offer it during 

our case and we would not obiect - , 

oject you Gay that ls what he 

agreed to — — x accent - t-ho ^ 

accept tha, representation, and we do not 

object. 

MR. LYNCH: It is „ 

m document written by a Mr. 

j-elnaes, your Honor. 

Plaintiff i t _ , 

Hackensack, Ne w Jersey, to authent^^aT ^ ^ 

this document?" 

1 said, "No , if x 

in, also,” ° an Set certair * documents 

And 1 don ’t know lf _ 

in which case But- T specifically discus 8e 

uc 1 certainly jvj 

other documents read in that 1 wanted th ^e 

o light 

being admitted. ° ^ the documents that were 
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And that is the situation. That was rr.y 
aiders tanding of the agreement, that if Mr. ?e lnaes cane tl 

• "'lnaes -- didn't cone, then Mr. Telnaes' other nemos 
would also be admitted at the same time. 

TONK: Wo do not object to its admission at 

thig time. 

m ‘ LYNCF: But ot herwi se , then, do I understanc 
that the remainder, other than the Court's ruling, other 

that the Court has expressly ruled on, the 

°‘ her a0 °” e " t3 ” f *»• 3 lg ., are 

j, iS. SIGRL : Yes T t-h'inv 

- I think that's right. Yes. 

THS COURT: All right. 

MR. LYNCH: can I mark this „ 

K this as something? tmi 

5 ' r ««.s Eahlhlt loo. 

™B COURT; All right. A „ d i„„ - 

And loo is what 9 

MR - LYNCH: it's i„ a <- 

6 15 no objection. 

THE COURT: A11 rlpht . 

Ths « — -in loti 6 .;;;:: 1 receivoa 

MR. LYNCH: Subject to the Co t- ECe - Ved * 

the court; y „. «- into e.l*r, . ^ 

“■ ■»>«: Tour Honor 

f0r auth »„tlcatl on „ r a a „ nwrenti, there l3 . „ ((( 

a document. 

1 *•“=> thought that wao ai. 


I 


resolved 


nr nute 


K, have a witness hare. Shouldn't take a 


?HF> COURT: All right, go ahead. 


(Brief interruption) 

THF COURT: Mr. Lynch says he f 3 not even aware of 
what this is. 

MR. LYNCH: T told John yesterday, fine. 

MR. TOME : Mr. Katz and Mr. Schnayer misunder s tood , 

so apparently we don’t need to do that. 

MR. KATZ: I thought there was an objection yes ter 
day when it was-- 

MR. SCHNAYER: We will offer into the record 
Plaintiff’s Exhibit 375. 

THE COURT: All right, that’s received. 

(Plaintiff f s Exhibit 375 was received in evidence. ) 

MR. SCHNAYER: Thank you, your Honor. 

MR. TONE: Your Honor, may we — perhaps I’m 
premature. Your Honor may have been intending to raise it-- 
but may we talk about scheduling now? 

THE COURT: Yes. Well-- 

MR. GOLDENBERG: well, does plaintiff rest? 

the COURT: Does the plaintiff rest? 

MR. TONE: The plaintiff rests. 

THE COURT: All richt v. 

right. Now here's what I'd like 

:o do. 
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I*d like to argue tomorrow on defendants 1 


r " v ’ tl0n at the close of the plaintiff's case. And here's 
v/hat I suggest: 

The question of anticipation by prior art 

~ur„e ..hing that is not ripe for decision. I'm sure that 

defense has further evidence to present on these varioi 

items of prior art, and there is, it seems to me, a factual 

iasue that would prevent the Court granting defendants' 

motion at the close of the plaintiffs case on any of the 
prior art. 

KR ’ golde NBKRG: When your Honor speaks -- I' m 
sorry. I apologize. 

THE C0URT: And the ^ore I suggest that we not 
engage in what I Pn.dict » m „ . » as te of tlM in arsuJng 

specific items of prior art. 

Now, what I would uw 

ouid like your help on, however. 

is the question of whether there is a hnn h 

IS a broader question of 

novelty, not limited to the precise 

precise matter of anticipation b;y 

specific items of prior art. 

Now, as I understand anH«i ... 

a ant ic ipation, it has to 

be a particular device or machine that in „ 

z in every respect anti- 
cipates the claims of the patent in sult . 


What seems to me 
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to be presented here at the 


close of the plaintiff's case is a question of whether the 
state of technology as it existed in 197^ was such that the 
particular application of that technology made by Frederiks< 
in this invention cannot be considered to be novel. 

Now, I don't know whether- there is such an 
ioojo in patent law. But if there ever were a case that 
raises it, it seems to me that this case does. 

Now, the second question is, of course, that 

Of obviousness . I wan t to hear argument on the second ques- 
tion, of obviousness. 

And maybe there are only two questions, A -- 
or rather, 1, speclrtc anticipation,- or 2, ot„o„»e3s. 

M ‘ ybe ther0 U ” Wdle S-™"* «“«•> *» I had suggeated. 

And don't let my supres 1 1 nn * 

J u ^sesrion send you off on 

any wild goose chase. If T am r 

trong in thinking that there 

-y he such an animal, .... , ^ ^ ^ 

S0 ' 1 Want t0 hear y ° U at len gth and if 
necessary we win take ai 1 a q 

1 u<iK:e ail day on th* +• *- 

nat tomorrow. i W ili 
~ the day f or it . Andlet , Sstanoff 1 

^ndants and then I wlll heap the p# i 

rebuttal and if necessary ? ^ ^ Plalntiff in 

necessary, sur-rebuttal . 

MR. TONE: Does y 0U r Honor have 

h0 " him. „„ sht to . “ ny vle " *■ *0 

ca '-ecl through the day for 


side? 


each 


THE COURT: 
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I will give you whatever time you nee' 
I would think a couple hours for the defense and a couple 

hours for the plaintiff and the balance of the day back and 
forth. 

MR. GOLDENBERG: I would advise the Court and the 
plaintiff that it was our thinking and our intention to also 
move for judgment on the ground that the plaintiff has 

lailed to prove infringement by a preponderance of the 
evidence . 


THE COURT: That I meant to mention and I will 


now. 


It seems to me that that is in almost the same 
posture as the question of specific anticipation. I just 
don’t think I have heard enough here on the question of in- 
fringement to be able to do other than deny a motion at the 

dose of the plaintiff's case. 

MR. GOLDENBERG: Then I think -- 

THE COURT: Now T mio-hf 

* 1 might be wrong about that. 

Maybe you can point out to me things I 

ngs i have overlooked. I 

don’t pretend to have comprehended all of the e , . 

x 01 tne complexities 

of the technology in this case. 
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MR. LYNCH: Your Honor, it seems to me one of the 
areas of significance here is precisely what these games mean 
We would like to also be able to address that* 

THE COURT: It seems to me that goes to the guestio 

of obviousness. 

MR. LYNCH: Well, sometimes if you move it too 
much in this way to avoid obviousness, you might move right 
o.f Cleopatra and the other games, i think that's -- 

the court: Well, in telling you what I think the 
issues are at this point, I don't mean that I won't allow you 
to argue anything else you want to argue. I will. But I just 
wanted to tell you in advance, I see the issue, primary issue 
is that of obviousness. And as I say, it seems to me that 
there might be some kind of a novelty question that exists 

apart from obviousness question and apart from the question 0 *| 
specific anticipation. 

“• G0LD ™ E * Gi I «ould also advise you that ». 
do heli.ve have reason to „ove and .m „ove f or , h„l di „ g 
of invalidity under the failure to co.piy „ lth the pr „._ 
sions of Section 112 of the invention. 

TH E court: Here's what X think the plaintiff 
ought to do, is to move for everything you think you _ 
entitled to. Because if i happen to 

■Ld ln your favor on 

one ground, you are entitled to aroue 

have a ° n appe4i that I should 

aone something else on another ground . 
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MR. GOLDENBERG: I thought while we were discussing 
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THE COURT: And whatever there is by way of a 
unte^ part for the defendant, the same thing applies — 
MR. KATZ: The plaintiff. 

the COURT: — the Plaintiff, the same thing 

applies . 


MR. KATZ: Your Honor, could we as a matter of 

POint ' 1 -s 11 - ■>*•« °» «. Center,’, 

remarks that he would agree that there isn't any dis 

n r an V disagreement 

that under the n 

' 1 th * 1 * w by the n.w 

bTcUeViT 14 ' ““ de£e '' a " tS ■“« >>.«.. of ptoof 

of yaij t0 ~ “• — „ 

1= attached from the Patent Office and 
h- plaintiff ’a h urden ^ 

(the evidence. Preponderance of 

MR. GOLDENBERG: Your Hnnn 

Ur Honor. T , 

is scheduled to start tom hS ar P umer »t 

s»cart tomorrow t - 

* 1 thln ^ the question 

THE COURT, We can eover the ^ 

the quantum proof tomorrow r en of proof an<J 

»«■« points . 

ight - »hy don’t o. t_ 

i” 11 ' I,V * 504 *”«>•* thin, ,t , 5 V ‘° ” t Start * 

10,19 °° couna.l antic! ' L “ ** "" y ° U ’ *°» 

‘"ticlpate th.ir 

atguraents viu tah.y 


id 
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MR, LYNCH: It certainly probably would be in 
excess of an hour. If the Court would prefer to get a 
capsule and then proceed with about an hour, and then an 
hour, and then U3e, then, -- 

JfF, COURT: That would probably be better. I 
v.uuld suggest that rather than going into exhaustive detai 
a b° Uly ° L exhibits and the various parts of the 

apparatus that you state in general, but I will leave that 
up to you. I think you are far better able to judge what 
I should hear than I am at this point. 

MR * KATZ: Your Honor, one other item. 

On March 1}, the defendants had served us with 
another Section 282 notice, with some more references, and 

they have given us some copies. But they are related to 
some other prior art. 

In ° rd< "' 0 °" tal " thls "°tlon, I trust tha 

.lute we haven gotten Into any or this prior art, „r.t or 

intiffs would move to strike this Section 282 
a. not complying with S.ction C8 2; noPe 

thin* we shouldn't have to start to deal with lt 

Uft it now after 

essentially our case has come to a close with 

ith new prior ar»f 

that they brought up. 

-he COURT ; we are not g» ln g t0 

we haven't discussed. ° Ut anythin < 

MR. LYNCH: 


A bsolutely. 
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MR. TONE: Kay I approach the Court with Mr. 
Lynch and Mr. Goldenberg on a personal matter? 

THE COURT: Yes. 

MR. TONE: We don 1 t need the reporter. 
(Discussion off the record at sidebar.) 

( he following proceedings were had in open court:) 

COLRi ; As.1 right. Then I will see you at 
ten o’clock tomorrow morning. 

MR * sc HNAYER: Do you know your schedule, your 
Honor, for after this week? 

THE Court : Yes . I aiD going to be ±n MexlcQ 

next week. 

MR. SCHNAYER: After that. 

the COURT: When I „« baok ,, . 

* sot a crimma 

case, to be followed by another criminal case. 

MR. SCHNAYER: Do you know what the chances are 
us, when we will be resuming? 

THE COURT: T wrml ^ 

1 w °uld say that if 

sumed, it would * ls re ~ 

would not be until mid-April mi „ . 

y rnxd-April t ^ 

see how we could = 1 d °n’t 

we could resume it before then „ , 

about that specif lean Eh «- • ut w e can tal k 

rec ii icaj ly tomorrow. 

MR. SCHNAYER: Thank you v 

M°u, your Honor 
• G0LuHfJ EERQ : Thank „ u 

ir ’ your Honor 

(Court adjourns * 

journed until lo :0 o 


a * m - the fol lowins da> 


